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To: The Hon Stephen C Rodan OBE MLC, President of Tynwald,
and the Hon Council and Keys in Tynwald assembled

REPORT OF THE
SELECT COMMITTEE ON WHISTLEBLOWING
2020-21
I. EXECUTIVE SUMMARY
Whistleblowing is the broad term used to describe what employees do if they
report concerns at work, most commonly those about issues which do not affect
them personally; this is legally described as making a protected disclosure. Where
an employee makes such a disclosure they are protected from suffering any
detriment in their workplace by provisions in the Employment Act 2006.1
There are very real benefits to having a strong culture where employees, and
others, are encouraged to raise concerns. The Association of Certified Fraud
Examiners (ACFE) report that over the last ten years over 40% of occupational
fraud has been detected through tip-offs;2 over half of the tip-offs come from

1

Employment Act 2006 AT21, Part IV
2020 43% - Association of Global Fraud Examiners, ‘Report to the Nations 2020 Global Study on
Occupational Fraud and Abuse’ (2020) <https://acfepublic.s3-us-west-2.amazonaws.com/2020Report-to-the-Nations.pdf> accessed 29 Sep 2020 p19;
2018 40% - Association of Global Fraud Examiners, ‘Report to the Nations 2018 Global Study on
Occupational Fraud and Abuse’ (2018) <https://s3-us-west-2.amazonaws.com/acfepublic/2018report-to-the-nations.pdf> accessed 29 Sep 2020 p17;
2016 39%, 2014 42%, 2012 43% - Association of Global Fraud Examiners, ‘Report to the Nations 2016
on Occupational Fraud and Abuse’ (2016) <https://www.acfe.com/rttn2016/docs/2016-report-to-thenations.pdf> accessed 29 Sep 2020 p21
2

1

employees. A recently published US study of nearly two million internal
whistleblowing reports, submitted to over one thousand publicly traded US
companies, shows that ‘internal whistleblowing report volume is associated with
fewer and lower amounts of government fines and material lawsuits.’3
Aside from legal penalties there are very significant costs for the employer
associated with the poor management of whistleblowing cases; for Isle of Man
Government this is ultimately a cost to the taxpayer. For 2020-21 Isle of Man
Government budgeted a total of £400 million pounds for employee costs.4
Concerns dealt with promptly and properly minimise the employee time taken, a
direct cost, but perhaps more significantly such actions are associated with a
positive workplace culture. It has been shown that ‘when organizations develop
positive, virtuous cultures they achieve significantly higher levels of organizational
effectiveness - including financial performance, customer satisfaction,
productivity, and employee engagement.’5
In a 2013 report, the UK charity Public Concern at Work (now Protect)6 said:
Effective whistleblowing arrangements are a key part of good governance. A
healthy and open culture is one where people are encouraged to speak out,
confident that they can do so without adverse repercussions, confident that they
will be listened to, and confident that appropriate action will be taken. This is to
the benefit of organisations, individuals and society as a whole.7
In this inquiry we have looked at the Isle of Man Government policy in some detail
and taken a step back and considered the bigger picture, including the current
legislative framework relating to protected disclosures in the Isle of Man. We have
found neither are fit for purpose. Two witnesses summed up what we heard from
the majority of those we spoke to in confidence:

3

Stephen R Stubben and Kyle T Welch, ‘Evidence on the Use and Efficacy of Internal Whistleblowing
Systems’ (2020) 58 Journal of Accounting Research 473 p473
4
Isle of Man Budget 2020-2021 GD 2020/001 Table 14A p22
5
Emma Seppälä and Kim Cameron, ‘Proof That Positive Work Cultures Are More Productive’ [2015]
Harvard Business Review <https://hbr.org/2015/12/proof-that-positive-work-cultures-are-moreproductive> accessed 16 Nov 2020
6
https://protect-advice.org.uk/
7
The Whistleblowing Commission, ‘Report on the Effectiveness of Existing Arrangements for
Workplace Whistleblowing in the UK’ (Public Concern at Work 2013)
<https://www.tuc.org.uk/sites/default/files/Whistleblowing%20Commission%20Report%20Final.pdf>
accessed 16 Nov 2020 p2.

2

This whole whistleblowing exercise has taken nearly two years and has had a
significant impact upon my life. In my opinion the Whistleblowing policy is not fit
for purpose; and
I just wish, after a few months when I realised how bad it was, instead of
ploughing on, trying to do something, trying to raise concerns, trying to be the
good person, I wish I had just left. Because the effect it has had on my life has
been catastrophic.8
We found that in Isle of Man Government there is a culture which favours the
pursuit of those perceived to be at fault, or those who have raised the concerns,
with little or no evidence of the concerns raised having been investigated and
appropriately addressed.
The statutory framework provides no protection unless an employee can prove
they have suffered a detriment and, more importantly, can afford both financially
and emotionally to sue the employer in the Employment and Equality Tribunal.
Having heard evidence from Mr Rob Sutton9 we would contend this is an
impossibility for most people.
There is rarely any personal benefit to an individual who raises a concern, they do
so because they have perceived wrongdoing. We should champion employees
who care enough to do so, investigate their concerns and let them know the
outcome. Yet, such was the treatment received that none of the witnesses we
spoke to said they would speak up a second time and all but one person had left
their previous employment.
Our recommendations are quite simple;10 we maintain that a first step of internal
reporting and resolution is preferable, and usually the most cost effective, but
until we have a culture in Isle of Man Government where raising concerns is
welcomed and supported an oversight and assurance model is essential. The Isle
of Man Government Concerns at Work service will provide advice and support but
also track actions taken to ensure the policy is followed and, where necessary can
arrange or undertake independent investigations, to ensure that the concerns
raised are addressed and lessons learned noted.
We recommend some minor and immediate changes to the current legislation, to
clarify the public interest requirement and establish vicarious liability for
employers. After that we recommend that legislation for an all-encompassing

8

Confidential witness evidence.
Oral Evidence Hansard 30 Jul 2019
10
Section X
9

3

statutory framework, to encourage the raising of public interest concerns, the
provision of monitoring and support, protection for whistleblowers and penalties
for non-compliance, is included in the Isle of Man Government 2021-22 legislative
programme; and the independent Isle of Man Government Concerns at Work
service expanded to provide the required oversight for the whole Island.

II.

THE COMMITTEE AND THE INVESTIGATION
The Committee was established on 20 March 2018 by the following resolution of
Tynwald:
That a Committee of three Members be appointed to review the effectiveness of
the Government's current whistleblowing policy and any relevant legislation, and
to report.11
We issued public calls for evidence on 22 May 2018 and 28 June 2019 and we are
very grateful to all of the people who took the time to contact us and talk to us
about their experiences. The focus of this inquiry is the effectiveness of the
process and to understand this we needed to hear from people who had
experience of it. However, having given an undertaking regarding
confidentiality,12 we do not intend to publish details of individual cases or any
private evidence sessions.
We wrote to Isle of Man Government Chief Officers, Designated Whistleblowing
Officers and Office of Human Resources Business Partners to seek their views on
the Isle of Man Government Whistleblowing Policy and received 26 responses.
These are summarized in Annex 1.
In answer to a Tynwald question in February 201813 it was stated that there had
been thirteen whistleblowing cases reported to public sector bodies in the last
five years. On 22 October 201814 we heard from representatives of the three
Departments who had dealt with those cases:



Mr Stephen Hind, Director Audit Advisory Division, Isle of Man Government;
Ms Karen Badgerow, Chief Executive Officer and Mr David Hodgson,
Operations Director; Isle of Man Financial Services Authority; and

11 Tynwald Hansard 20 Mar 2018 Item 27

http://www.tynwald.org.im/business/OPHansardIndex1618/1892.pdf
12
Whistleblowing Committee call for evidence 22 May 2018
http://www.tynwald.org.im/about/news/Pages/1846.aspx
13
Tynwald Hansard 21 Feb 2018 Q20
https://www.tynwald.org.im/business/hansard/20002020/2018-NN-0037.pdf
14
Oral Evidence 22 Oct 2018
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Dr Malcolm Couch, Chief Executive Officer and Mr David Catlow, Finance
Director; Department of Health and Social Care.

On 10 January 201915 we held a further oral evidence session with:




Mr Will Greenhow, Chief Secretary, Isle of Man Government;
Mr Jon Callister, Executive Director HR, Cabinet Office Isle of Man
Government; and
Ms Julie Bradley, Industrial Relations Officer, Manx Industrial Relations
Service

On 30 July 201916 we met with Mr Rob Sutton. We are grateful to him for coming
to talk to us about his experience of being a whistleblower. Although Mr Sutton’s
case was in the private sector he was able to provide valuable first-hand insight
of how the justice system handles cases when a claim is made for detriment,
initially through the Employment and Equality Tribunal and ultimately, in Mr
Sutton’s case, in the High Court.17 We also reviewed the published judgments of
other Employment and Equality Tribunal cases which referenced protected
disclosures.18
In September 2019 we were fortunate to meet Georgina Halford-Hall, Chief
Executive of Whistleblowers UK, when she visited the Island.19 She was able to
talk to us about her work with the Westminster All Party Parliamentary Group for
Whistleblowing which aims to provide stronger protection for whistleblowers.20
The Group has produced two reports21 and introduced a bill into the House of
Lords proposing an Office for the Whistleblower.22

15

Oral Evidence 10 Oct 2019
Oral Evidence 30 Jul 2019
17
Annex 5
18
ibid
19
Whistleblowers UK Chief Executive meets with Tynwald Select Committee, 24 Sep 2020
https://www.tynwald.org.im/about/news/Pages/1973.aspx
20
https://www.appgwhistleblowing.co.uk/
21
Whistleblowing - the Personal Cost of Doing the Right Thing and the Cost to Society of Ignoring It,
https://a02f9c2f-03a1-4206-859b06ff2b21dd81.filesusr.com/ugd/88d04c_9754e54bc641443db902cd963687cb55.pdf accessed 23 Aug
2020; Making Whistleblowing work for Society, https://a02f9c2f-03a1-4206-859b06ff2b21dd81.filesusr.com/ugd/88d04c_56b3ca80a07e4f5e8ace79e0488a24ef.pdf accessed 23 Aug
2020
22
Office for the Whistleblower Bill proposal 2020, https://a02f9c2f-03a1-4206-859b06ff2b21dd81.filesusr.com/ugd/88d04c_2ff0949589f0435d918dd6792d707c7f.pdf accessed 23 Aug
2020
16
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We have also reviewed the Public Interest Disclosure (Protection) Bill 2019-2123
introduced in the House of Commons in May 2020.24

III.

UNDERSTANDING WHISTLEBLOWING

Whistleblowing
Whistleblowing is a term which is often misunderstood, in particular: how the
statutory protection afforded when protected disclosures are made works; and
that it is only applicable in the workplace, it is not available to the general public.
This section sets out the current position in Manx law; later, in section V, we
examine how this may need to change.
There is no legal definition of whistleblowing;25 it is defined in the dictionary as:
the act of telling the authorities or the public that the organization you are
working for is doing something immoral or illegal.26
The Westminster All Party Parliamentary Group for Whistleblowing writes that:
whistleblowing is largely accepted as the disclosure of information about
corrupt, illegal or unethical behaviours in a public or private sector organisation
mostly by employees of such organisations, but also individuals who are outside
the traditional employee-employer relationship, such as consultants,
contractors, trainees/interns, volunteers.27
In broad terms these descriptions can be understood; the Westminster All Party
Parliamentary Group for Whistleblowing highlights very broad categories of
concern that may be raised and that it is relevant in workplace scenarios. There is
no reference to the circumstances in which statutory protection would be
available.

23

Appendix 6
https://services.parliament.uk/bills/2019-21/publicinterestdisclosureprotection.html
25
Whistleblowing - the Personal Cost of Doing the Right Thing and the Cost to Society of Ignoring It,
https://a02f9c2f-03a1-4206-859b06ff2b21dd81.filesusr.com/ugd/88d04c_9754e54bc641443db902cd963687cb55.pdf accessed 23 Aug
2020 p7
26
https://www.collinsdictionary.com/dictionary/english/whistle-blowing
27
Whistleblowing - the Personal Cost of Doing the Right Thing and the Cost to Society of Ignoring It,
https://a02f9c2f-03a1-4206-859b06ff2b21dd81.filesusr.com/ugd/88d04c_9754e54bc641443db902cd963687cb55.pdf accessed 23 Aug
2020 p7
24
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Protected Disclosures
Statutory protection is available to a person who makes a protected disclosure. A
qualifying protected disclosure is made where a person reports a concern, of a
type defined in legislation, to someone who is a prescribed person, also defined
in legislation. The legal rules provided in the Act are not written for the lay person.
The Employment Act 2006 states:
49 Meaning of “protected disclosure”
[P1996/18/43A]
In this Act a “protected disclosure” means a qualifying disclosure (as defined by
section 50) which is made by a worker in accordance with any of sections 51 to
56, or in accordance with section 13(1) and (2) of the Bribery Act 2013.
50 Disclosure qualifying for protection
[P1996/18/43B]
(1) In this Part a “qualifying disclosure” means any disclosure of information
which, in the reasonable belief of the worker making the disclosure, tends to
show one or more of the following —
(a) that a criminal offence has been committed, is being committed or is likely
to be committed,
(b) that a person has failed, is failing or is likely to fail to comply with any legal
obligation to which he or she is subject,
(c) that a miscarriage of justice has occurred, is occurring or is likely to occur,
(d) that the health or safety of any individual has been, is being or is likely to be
endangered,
(e) that the environment has been, is being or is likely to be damaged,
(f) that information tending to show any matter falling within any one of the
preceding paragraphs has been, or is likely to be deliberately concealed.
The Department for Enterprise publishes ‘Whistleblowing – A Brief Guide’28 which
sets out the provisions in the Employment Act 2006 in lay person’s terms. It states:
Qualifying disclosures are disclosures of information which the worker
reasonably believes tend to show one or more of the following matters is either
happening now, took place in the past, or is likely to happen in the future:



28

a criminal offence;
the breach of a legal obligation;

Appendix 5
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a miscarriage of justice;
a danger to the health or safety of any individual;
damage to the environment; or
deliberate covering up of information tending to show any of the above
five matters.29

Public Interest or Personal Concern
The responses to our public call for evidence highlighted to us that not everyone
understands the difference between whistleblowing and other policies and
procedures which may exist to address issues that arise at work. A number of the
submissions were from people whose concerns were not whistleblowing matters.
In evidence we asked Julie Bradley from the Manx Industrial Relations Service
whether people were unclear on the difference between the public interest
specific categories and personal grievances. She replied:
I would say that is true and would also say it is true that they do not also then
appreciate that if they have got a whistleblowing issue, a protected disclosure,
that they have to report it to a prescribed person. Those are the two key issues
that are important in whistleblowing and those are both quite misunderstood.30
Isle of Man Government has a Whistleblowing policy31 and other policies for
dealing with different types of issues including: the Fairness at Work policy32
related to bullying, harassment and victimisation issues and Grievances
procedures.33 We asked witnesses whether they thought there was a clear
understanding of what whistleblowing is and is not; and when they thought a
concern raised constitutes whistleblowing.
Mr Greenhow thought ‘that invoking the whistleblowing policy is the last resort
for a member of staff;’34 Mr Callister said ‘The statutory definition of
whistleblowing is quite tightly defined in terms of the circumstances it covers,
whereas in our policy it is broader than that.’35 Mr Hodgson advised there was

29

ibid para 3.1
10 Jan 2019 Q184
31
Isle of Man Government Whistleblowing (Confidential Reporting) Policy and Guidance
https://hr.gov.im/media/1169/wblowing-final-7-updated-links-combined.pdf accessed 29 Aug 2020
32
https://hr.gov.im/fairness-at-work/ accessed 29 Aug 2020
33
https://hr.gov.im/terms-conditions-for-employees/civil-service/section-b-employeerelations/grievances/ accessed 29 Aug 2020
34
10 Jan 2019 Q97
35
10 Jan 2019 Q132
30
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annual training for FSA staff but, when it came to reporting an issue, whether it
was whistleblowing or a protected disclosure was not at the forefront of their
mind: ‘All they are interested in is they have got an issue and they want someone
to listen and make sure that it is going to be dealt with;’36 and Mr Catlow said ‘I
tend to veer towards a wide interpretation of the Whistleblowing Policy … if
someone has got sufficient concern to come to me under the Whistleblowing
Policy I need to take that seriously.’37
Mr Hind said:
In the relatively few cases that we have had referred to us I think it is fair to say
that a substantial number of them would not be what I would ultimately
determine as whistleblowing. … there has been an element of judgement from
my part in terms of what the substance of the complaint is before me and
whether the most appropriate means is as a whistleblowing disclosure or
whether it is primarily almost as a grievance against a Department’s handling of
a policy in terms of employment.38
He went on to explain that he would look for ‘a far broader public interest in
relation to the complaint that has been made,’39
Our view is that there should be no judgment required; making a protected
disclosure, as defined in the legislation, is whistleblowing and, no matter what
policy or procedure is followed internally, such a concern will attract the
enhanced statutory protection if detriment is suffered and proven in the
Employment and Equality Tribunal.
However, the apparent confusion is not surprising because Manx legislation in
this area is out of step with that in the United Kingdom and, although the public
interest test is frequently referred to, this is a concept which does not currently
exist in the same way in Manx law.40
It is important to remember that, unless a concern relates to a criminal or
regulated act where there would be a statutory obligation to make a report and
the appropriate authorities would be expected to take action, there is no
statutory onus on individuals or organisations to report or to resolve issues;
concerns raised can just be ignored.

36

22 Oct 2018 Q36
22 Oct 2018 Q55
38
22 Oct 2018 Q4
39
22 Oct 2018 Q5
40
Annex 3
37
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A clear understanding of what whistleblowing is and where statutory protection
applies currently is crucial because in reality the legal protection for the employee
is poor; the legislation really exists to incentivise the employer to get things right,
something which is true of all employment legislation. It requires the employee
to bring an action in an employment tribunal, which the evidence shows can be
time-consuming and may be expensive, and where there is a poor organisational
culture employers will simply rely on the employee not making a claim.

IV.

EVIDENCE RECEIVED

During this inquiry we were contacted by around 30 people, two thirds from the
public sector and a third from the private sector. All wished to share information
about difficulties that they had experienced in trying to raise issues in the
workplace. Irrespective of individual facts or workplaces, we heard the same
underlying issues described: concerns being ignored and those who raised them
being treated detrimentally.
These issues were publically articulated by our colleague Clare Barber MHK (nee
Bettison) who spoke of her experience of working in one area of the public sector
in Tynwald in May 2019, she described:
a system that does not always promote autonomy, one that does not promote
speaking out, one that does not encourage having or voicing an opinion and one
that does not value the knowledge and experience of those who I am so proud
to call my colleagues.41
As mentioned previously, not all of the issues raised with us related to matters
which would meet the UK public interest test but over half did; of the remainder,
the majority were issues relating to workplace behaviours; there was also a small
number where the remit of the Committee had been misinterpreted and
witnesses were attempting to raise a concern directly.
We agreed to keep all individual submissions, whether in writing or in person,
confidential, but we heard from a sufficient number of people, some of whom
were content to let us use their direct quotes, to be able to identify some common
themes including:


41

most respondents did not feel supported by their employer when they
raised issues of concern and reported being subject to retaliatory
behaviour;

Tynwald Hansard 21 May 2019 ll4135-4137
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I had never been so frightened and worried for the people. It had
just been absolutely … This is just a disaster waiting to happen
and being laughed off by management;



What I know is that the current system is very difficult and there
is no support. Even at this stage now – so I have gone through an
investigation. No one has come to me and said, ‘Are you all right?’
No one in my Department has said, ‘Do you need time out to go
and sort this?’ Nothing. I am doing it at home so I can do my
function at work and it is hours at home trying to trawl through
e-mails, trying to build a framework of what has been done, so
there is no assistance in this at all;



Throughout this process I have had very little support from
government, I was not kept up to date with the investigation as
per the Whistleblowing policy;



I thought it was cruel what they did to me, and to this day I will
never forget what they have done to me.42

over half over the respondents had contacted the Manx Industrial
Relations Service and, almost all who had, reported its advice and
support was helpful;




public sector workers who accessed the staff welfare service found them
similarly supportive;



most public sector workers reported the priority for the Office of Human
Resources appeared to be to provide support to the employer;



some respondents commented on the length of time taken for issues to
be processed and some mentioned not being kept informed of progress;
some had copious amounts of papers relating to their case;


42
43

I went to HR originally and they were unable to give me advice
on that matter. I then went to Industrial Relations. They were
much more forthcoming and told me this was actually a
whistleblowing concern and therefore I should follow the
process, which I did.43

I started on this process two years ago and it has taken until this
time for an investigation to come about;

Confidential witness evidence.
ibid
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44
45

There was an investigation. To my knowledge there was an
investigation. And myself and the union had to fight to find out
what had happened, because I was told not to ask any questions,
not to chase it up, just to back off. Even though it was me who
raised the concerns.44

most respondents were concerned about the effect on future
employment prospects, having raised issues; and most respondents had
left the employment where they had raised issues;


Yes, as soon as I went to go down the route of whistleblowing, I
knew that my career would be … Whether I stay or go, my career
will not progress, because I will be viewed as a whistleblower
within the Department. The Department revolves around having
team members and I will not be seen as being a team member;



I felt like my name was mud. I felt like I had been utterly
discredited but luckily for me at … we know what … is like. We
have got a few staff who have had similar problems and they
took me, because they believed in me – thank God.45

there was a perception of a lack of independence; including where an
inquiry was conducted by another officer, even if they were from
another Department;


My line manager did not take it any further. So therefore I had
to go to seek who was the whistleblowing representative of my
Department;



I think the contact needs to be outside the Department. Having
it internal, it is too easily swayed, shall we say;



I think that actually it should go to a different … Each
Department should have a whistleblowing connection within
another Department. That would then be outwith any problems
you would have with any internal politics that way;



Mine has now gone into an independent oversight. So it has
been pushed forward outside of Government and is now being

ibid
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overseen by a lawyer to review it, which will give a fair process
because it was involving too many senior officers;


Anything inside the Department, it was too much of an issue for
most officers to think, ‘I don’t want to be involved in this.’ That
is the impression I got.46

Mrs Barber, as a Member of Tynwald, spoke about feeling it was necessary to
make a confidential submission to the Health and Social Care inquiry for ‘fear of
losing all job opportunities in the healthcare services on the Isle of Man for the
future;’47 commenting that she knew ‘of many others within our healthcare sector
who share my concerns about speaking out.’48
We are sure that most Members can recall occasions when they have been
approached personally by people who are worried about raising concerns in their
workplaces or more publically.
While working on this inquiry we have been following the Westminster All Party
Parliamentary Group for Whistleblowing (APPG) which has been working to:
identify where the law adequately fails to protect whistleblowers and work with
industry experts, whistleblowers, regulators and businesses to recommend
positive, effective and practical proposals for change. We are not only aiming to
change the current legislation but also the culture and perception of
whistleblowers through the work of this APPG.49
The Westminster All Party Parliamentary Group for Whistleblowing’s first report,
‘The Personal Cost of Doing the Right Thing and the Cost to Society of Ignoring it’
was published in June 201950 and, while their remit is somewhat broader than
ours, their report contains a number of themes which correspond to those we
have identified from the evidence we received; in particular they reported:
Many testimonies were difficult to read or hear and have reinforced our
commitment to put whistleblowers at the top of the agenda and deliver real
protection. We have heard first-hand of the price they have paid: mental trauma

46
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and impact on whistleblowers and their families, loss and damage to careers, the
cost of litigation, blacklisting and the use of Non-Disclosure Agreements to
silence whistleblowers and cover up wrongdoing51
They report a lived experience of whistleblowers which they describe as a cycle
of abuse52 including reports of:









Undue scrutiny, restrictions and criticism
Intimidation
Harassment
False Accusations
Disciplinary Action
Demotion
Pay Reduction
Dismissal and Forced resignation

The Westminster All Party Parliamentary Group for Whistleblowing key findings
included:


The most common responses to whistleblowing are still inaction or
retaliation.



Internal support for whistleblowers is still very limited and even
inadequate procedures of reporting are not often followed.



Retaliation has devastating consequences on the personal and
professional life of whistleblowers, causing serious harm to career,
reputation, mental and physical health, and personal lives.53

Similar experiences were reported in the Freedom to Speak up review of
whistleblowing in the NHS conducted by Sir Robert Francis QC in 2015 who wrote:
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The effect of the experiences has in some cases been truly shocking. We heard
all too frequently of jobs being lost, but also of serious psychological damage,
even to the extent of suicidal depression. In some, sad, cases, it is clear that the
toll of continual battles has been to consume lives and cause dedicated people
to behave out of character. Just as patients whose complaints are ignored can
become mistrustful of all, even those trying to help them, staff who have been
badly treated can become isolated, and disadvantaged in their ability to obtain
appropriate alternative employment. In short, lives can be ruined by poor
handling of staff who have raised concerns54.
We also reviewed the small number of examples which have reached the Manx
Employment and Equality Tribunal55 and took evidence from Mr Rob Sutton who
was successful in his claim for unfair dismissal based on his having made protected
disclosures. He told us:
I would not recommend this to anybody. Even me now in the position that I am,
with my award and my name cleared, I still would not recommend it. And I know
it is a significant amount of money, but I would not recommend it to anyone. It
is just almost lose-lose.56
Other witnesses described the catastrophic effect on their lives:
I was diagnosed with depression and anxiety as a result of my disclosure and how
I had been treated. As a consequence I have been signed off work by my GP since;
My life was pretty much devastated by what happened.57
We conclude the evidence we have heard and seen suggests that the experience
of whistleblowers in the Isle of Man is similar to that in other places and that
more needs to be done to protect them from retaliatory behaviour.

V.

LEGISLATION AND GUIDANCE

Before turning to the Isle of Man Government Whistleblowing policy specifically
we reviewed the statutory framework within which it operates. There is no
statutory requirement for any employer to have a whistleblowing policy. As noted
above, with certain exceptions, there is also no requirement to make a protected
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Sir Robert Francis QC, ‘Freedom to Speak Up - An Independent Review into Creating an Open and
Honest Reporting Culture in the NHS’ (2015) p5
55
Annex 5
56
Oral Evidence 30 Jul 2019 Q227
57
Confidential witness evidence.

15

disclosure but, for those that do, there is a statutory protection from detriment
in Part IV of the Employment Act 2006, provided certain criteria are fulfilled.
The Manx legislation is similar to the current United Kingdom legislation which is
known as the Public Interest Disclosure Act 1998 (PIDA);58 A detailed comparison
is set out in Annex 3 and an information paper from the Department for Enterprise
Annex 4 describes in detail the practical differences between them.

The public interest test and vicarious liability for employers
The main differences arose when the UK legislation was amended by the
Enterprise and Regulatory Reform Act 2013;59 the Isle of Man legislation has not
been amended in the same way. The effect of this is that the Isle of Man statutory
framework:


does not have a public interest test requirement;60



retains a requirement for disclosures to be made in good faith; the UK
legislation no longer has this but has the ability to reduce any
compensation where this is not the case; and



does not have ‘vicarious liability’ for employers if an employee is
subjected to detriment by a co-worker for making a protected disclosure

Professor Vickers, Professor of Law at Oxford Brookes University, commented
that while ‘it can be hard to determine exactly where the public interest lies …
Where there is good reason to believe that the disclosure is in the public interest,
then this will mean the employee is protected. Where the disclosure appears to
be a tactical disclosure aimed to attract the additional protection of the PIDA it
will not.’61
Vicarious liability means that an employer can be held liable, if its employees
behave inappropriately towards colleagues in a whistleblowing situation, where
it has not taken steps to mitigate that risk. It acts as an incentive for the employer
to ensure proper training for all staff and an emphasis on ensuring that all staff
act in a way that supports an open culture and values.
We conclude that where concerns are raised in the public interest, there is rarely
any personal benefit; it is therefore appropriate that protection from detriment
is available.
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RECOMMENDATION 1
The Manx legislation regarding protected disclosures should be amended to
include a public interest test and vicarious liability for employers.

Making qualifying disclosures to prescribed persons
The Employment Act 2006 describes that a qualifying disclosure may be made to:
an employer or other responsible person, a legal adviser, the Civil Service
Commission, a prescribed person.62 It also describes how a qualifying disclosure
may be made in other cases, and in cases of an exceptionally serious failure.63
The Act sets out the terms on which a disclosure must be made in order for the
person making it to qualify for protection. Broadly these are that it should be in
good faith and that the person should not commit any offence in making it.64
However, these terms become more stringent if the person is not making the
disclosure to their employer. Additional conditions exist; such as believing the
information disclosed and any allegation in it to be substantially true, the
disclosure not being made for personal gain, and under the circumstances that it
is reasonable for them to make the disclosure.65
The prescribed persons order sets out a list of matters, with the prescribed person
for each.66 It follows the UK approach where government bodies are commonly
the prescribed persons. This is no doubt intended to ensure that a disclosure is
made to a body with some expertise in the area of concern but again it adds a
layer of complexity which is confusing for the lay person.
Using government bodies as prescribed persons also has the potential to create a
conflict of interest both for Isle of Man public services employees and private
sector organisations making disclosures as many of them will work for, or closely
with Government.
We conclude that, there is a requirement to mitigate the risk of conflicts of
interest and to simplify the regulations relating to prescribed persons in our
Island community.
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VI.

THE ISLE OF MAN GOVERNMENT WHISTLEBLOWING
POLICY AND GUIDANCE

The Isle of Man Government Whistleblowing (Confidential Reporting) Policy and
Guidance document sets out both the policy and the process to be followed when
raising a public interest concern.67 We have examined apparent awareness and
understanding of the policy, how it is being used, and the outcomes.

Awareness and understanding of the policy
We wanted to know whether the policy was well understood, whether it was fit
for purpose and to what extent officers throughout Isle of Man Government were
aware of it. We began by asking Chief Officers and Designated Whistleblowing
Officers; the feedback was mixed68 but several officers expressed the view that
the policy provided an additional route through which concerns could be raised,
it offered an extra layer of protection, but that it should be possible to resolve
issues, particularly less significant ones, in other ways.
In evidence Mr Hind said:
I would think it would be unusual for either a member of Isle of Man Government
or anyone else to not be familiar with the term ‘whistleblowing’ and at least
know that it is a thing and then be able to look for what that is and how they are
safeguarded. Certainly, the whistle blowing policy is available on the intranet
and there are versions of it on the internet in terms of Isle of Man Government.69
Julie Bradley from the Manx Industrial Relations Service commented:
People will phone us for advice, whether it is Government or private sector
employees, and I think it is a fairly common theme that we see, that people
genuinely do not understand what constitutes whistleblowing and what you
have to do to get the protection.70
With regard to the Isle of Man Government policy document Ms Bradley said:
When I read a whistleblowing guide or when I read the Government policy there
are parts of it I have to read twice and there are parts that I do not think are
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fundamentally clear … I think as well in terms of the Government policy there
needs to be clarity around the difference between the statutory provisions and
the provisions that are in that policy, … because I think the Government policy is
broader than the statutory provisions and I think we need to be careful that
where you are broadening out the protection that actually that protection exists
in law as well, because I am not entirely sure it always does.71
We asked about whistleblowing training for Isle of Man Government officers. Mr
Greenhow confirmed that training was rolled out in 2016 for Designated
Whistleblowing Officers;72 there is a non-mandatory module on eLearn Vannin,73
which Mr Callister confirmed in November 2018 had been undertaken by around
1190 of 6076 users;74 and there had been no formal training for Ministers.75
We have noted that the new Isle of Man Government Financial Governance
Foundation course, which is compulsory for all staff and requires renewal every 5
years, includes a slide on whistleblowing with a link to the policy.76 This is a
positive step.
We asked Dr Couch and Mr Catlow, from the Department of Health and Social
Care, whether there had been any monitoring of how aware officers were of the
policy. They confirmed there had not;77 Mr Catlow commented that ‘the policy is
issued; it is applicable to all Government employees and I have received
whistleblowing matters from, I will not say all because we have not had a lot, but
from a good spread across the Department.’78
Dr Couch said that he would not encourage use of the policy, he explained:
I think that is the challenge in the culture of an organisation, which is why you
still need to have a whistleblowing policy, but I think I would start at the
beginning, which is that all colleagues should be permitted and empowered to
speak up immediately. 79
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He went on to say that the Department already has a system for incident
reporting, reports are reviewed by the quality and safety management teams and
they will feed back;80 but there are ‘still always going to be occasions where
somebody wishes to make a confidential report, which is why the Whistleblowing
Policy is there.’81
We noted that the Isle of Man Government policy assumes there is a public
interest requirement; but, as outlined above,82 it is not currently a requirement
in Manx law. In principle we think this is reasonable as there are other policies
which cover personal issues including the Fairness at Work policy83 and
Grievances procedures.84
In many cases concerns raised are resolved quickly and without any thought being
given to whether a protected disclosure has been made. It is often only when
issues are not resolved, or a person is worried about raising a concern that use of
the policy is considered.
Because there is no statutory requirement to have a whistleblowing policy, there
are no rules about what it should or should not cover. So Isle of Man Government
can choose to use the process outlined in its policy only for more serious cases
but this does not change the fact that the legal protection for any qualifying
protected disclosure exists.

The Isle of Man Government policy and guidance document
Turning now to the Isle of Man Government Whistleblowing policy and guidance
document itself; we have examined this in detail and our commentary can be
found in Annex 6. We would urge close attention to these comments when the
future process is agreed and the policy redrafted.
In addition to our thoughts on the wording we also assessed the policy against the
Department for Enterprise - Whistleblowing a Brief Guide, good policy criteria and
the criteria used by the National Audit Office in assessing 39 UK Government
Whistleblowing policies.85 The detail of this can be found in Annex 7.
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Overall we felt the policy and guidance document is poorly drafted; it is not as
clear as it could be, there is significant repetition, overly legalistic wording, few
practical examples and insufficient detail about the time frame and investigation
process. The tone is negative and alarmist and as such less likely to encourage a
culture of open raising of concerns. By way of contrast when we spoke to the FSA
in oral evidence they clearly articulated how they identified concerns which would
qualify as protected disclosures and where they did not, while they may follow a
similar investigation process, they ‘would have to make that clear to the person
who has reported it.’86 They went on to say that they provide annual
whistleblowing training to staff but that ultimately ‘all [staff] are interested in is
they have got an issue and they want someone to listen and make sure that it is
going to be dealt with.’87

Evidence of the policy in use
According to the Isle of Man Government Whistleblowing policy and guidance
document the process to be followed when a concern is raised is:






An initial meeting is held to discuss this
The Designated Whistleblowing Officer and Accountable Officer will be
informed if they have not already received the concern
The Designated Whistleblowing Officer will formally acknowledge the
concern raised within 10 days
The concern is addressed, this may involve an internal / independent
or regulatory investigation
There may be statutory involvement and/or internal processes used

We reviewed papers supplied by Isle of Man Government to see how closely this
process had been followed. The detailed results can be found in Annex 8.
Overall the cases which most often appeared to be handled in line with the policy
were those where the report was made to Audit Advisory Division, or where the
Department had made a referral and asked for an investigation to take place.
We noted that the majority of initial concerns did fall into the public interest
category and were, in the main, taken seriously, although there were a small
number of cases where we saw evidence of concerns being raised multiple times
before there was formal recognition of the issue under the policy.
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After an initial meeting, of which in most cases a formal note was made, the
record keeping significantly reduced. There was poor compliance with the one
very specific requirement in the policy; that an acknowledgement be sent after
10 days.
The type of investigations varied significantly in terms of the approach taken and
apparent thoroughness; the more removed the investigator was from the place
the concern had been raised the more thorough the records appeared to be.
Of major concern was the apparent lack of final feedback to the whistleblower.
We were only able to find evidence of this in five of the 26 cases reviewed.
This lack of a final record also meant that for a number of the cases it was not
possible to tell whether the original concern had been addressed at all. In some
of the more complex cases we noticed that the priority appeared to be an
investigation of the person against whom an allegation of wrongdoing had been
made or the person raining the concern. Addressing the concern, which should be
the priority, appeared to have become lost.
We also noticed the time taken for some of the concerns to be addressed; for the
public sector cases, where we able to ascertain a timeframe, some cases were
concluded in a few weeks, others ran for over a year.
We conclude that there is a poor level of compliance with the Isle of Man
Government Whistleblowing policy and it is not fit for purpose; this is, at least
in part, due to the fact that it is poorly articulated. Cases take too long to resolve
and often the initial concern appears lost in protracted investigations about
who is to blame. Failure to provide feedback to the person who has reported a
concern leads to a perception that issues are being ignored or covered up.
RECOMMENDATION 2
The Isle of Man Government Whistleblowing policy and guidance should be rewritten to encourage reporting of concerns, make it clear and accessible to the
lay person and remove duplication.
RECOMMENDATION 3
The Isle of Man Government Whistleblowing policy training must be compulsory
with a refresher session completed every five years.
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VII.

CASES IN THE EMPLOYMENT AND EQUALITY TRIBUNAL

In addition to the cases received internally we also reviewed published
Employment and Equality Tribunal,88 and court judgments, relating to
whistleblowing cases.89

Time taken
These reinforced our view that addressing the concern must be the first priority
as the time taken for cases to go through a tribunal process appears to be
protracted. The 2016 Blueprint for Free Speech report states that ‘cases can take
20 months to conclude, from the point retaliation commences to when a ruling is
reached.’90
The protracted nature of the cases we reviewed places undue stress on
individuals and on government legal resources. A high degree of defensiveness
appeared to be at the root of some of the delays, almost a need to win at any
cost.
In one of the hearings in DHSC v Tinwell in June 2020, Deemster Corlett notes that
concerns were first raised by Dr Tinwell in Sept/Oct 2014, he commented:
Anyone examining the chronology of this case will be aghast at the length of time
it is taking for the Respondent's employment grievances to be finally determined.
I express the hope that her PD [Protected Disclosure] claim can now proceed to
a final hearing on the merits at the earliest opportunity. I am sure that the
Tribunal which has heard the matter to date and is fully seised of all the issues
will do its best to achieve this aim.91
The time limit for lodging a complaint with the Employment and Equality tribunal
about detriment due to making a protected disclosure is ‘before the end of the
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period of 3 months beginning with the date of the act or failure to act to which
the complaint relates or, where that act or failure is part of a series of similar acts
or failures, the last of them;’92 unless the Tribunal agrees this ‘was not reasonably
practicable.’93 We have noted that in the case of DHSC v Tinwell, the respondent
claimed that the complaint should be struck out because it was out of time.94 This
time limit was also raised as a concern by other witnesses.
We conclude that given the complexity, and apparent lack of understanding of
protected disclosures, that consideration should be given to raising the time
limit for lodging related complaints in the Employment and Equality tribunal to
six months.

Understanding of protected disclosures
We noted that in MUA v Jones the Authority had failed to recognise that protected
disclosures had been made; the tribunal ruled that ‘the Claimant did establish that
he had made at least some Protected Disclosures.’95
The tribunal offered this advice:
These three denials at items 7, 9 and 10 by Mr Gilbertson reinforced the view of
the Tribunal that, whilst not a statutory requirement and not required under the
Respondent’s Whistleblowing Policy, Protected Disclosures should always be in
writing. They also should be made to the appropriate person not directly involved
who might have a motive to ignore, cover-up, dispute what was said or even
apparently completely forget that any report had been made.96
We note the tribunal’s advice about protected disclosures being in writing. We
would suggest that this could be by way of a note of the first discussion where
concerns are raised with an appropriate person. The 2020 Association of Certified
Fraud Examiners report notes that, where a reporting mechanism exists, the use
of telephone hotlines as the preferred reporting channel is declining in favour of
web-based or email reporting.97 Our view is that recognition of the concern being
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raised is more important than the way in which it is reported, however
subsequent record keeping is essential.

Financial Implications
We were also able to hear evidence from Mr Rob Sutton, who made a successful
claim against a private sector company, Creechurch Capital. We would urge
Members to read the transcript in the Oral Evidence section of this report. The
challenges he faced having made a suspicious transaction report to the IOM
Financial Services Authority98 regarding a suspected wrongdoing are staggering.
Regarding legal costs he told us:
I had loans and credit cards, I had a reasonable job, I was paying them off, that
is fine. Then when you are suddenly getting the invoice for a grand here, two
grand here, three grand here - you just cannot pay them. So I have got six
defaults registered against my name, I am stuck with them for another three
years, I think. I can get a mortgage if I wanted to, but I cannot get any more
credit cards, loans, car finance, anything like that - I cannot do it.99
… right until April this year, all I actually had to show for it was massive, massive
debt to my lawyer100
I was getting lawyers’ fees here, there and everywhere and it just became
untenable … and then I could not work here. So I worked at the Brewery stacking
beer kegs, I worked at Strand Shopping Centre, did a bit of labouring down there
because I did not need to be qualified for that … If I had gone to this point and I
had been bankrupted - which I have been very, very close to being - I would never
have been able to work in finance again as well, I could not have done my job
any more because to be a regulated person, you cannot have bankruptcies
against you. So the stakes were really high.101
I might be able to work here, but I do not think I will ever work abroad. It is going
to take one Google search and bang there I am, top of the chart. And that is just
something I am going to have to deal with.102
The Tribunal originally awarded Mr Sutton £685,339.88 comprising lost earnings,
and £95,000 comprising £5,000 for injury to feelings, £15,000 for aggravated
damages and £75,000 for exemplary damages. In addition ‘on the basis that
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Creechurch had acted vexatiously, abusively and otherwise unreasonably in their
conduct of the original hearing and on the review’ they awarded costs. However
on appeal the sums for aggravated and exemplary damages were removed. Mr
Sutton told us that ‘although not the largest part of the award they were very
important to me because they showed that the Tribunal really did think that I was
really badly treated.’103 He went on to point out that, apart from the first £30,000,
the award was also taxable, he said:
I have been awarded enough money that I could cover my tax bills, but if I had
been awarded a hundred grand, there is a bracket of £30,000 that I think that is
kind of tax-free, and then after that you just taxed as normal income, regardless
of how it comes up. … So if I have been awarded a hundred grand and I owed my
lawyer a hundred grand, not only would I pay VAT on the hundred grand that I
owed my lawyer, I would get my 30 grand tax free and then I would be taxed
income tax on the other 70 grand. So I get to pay the lawyer 100 grand, including
VAT, and I would be left with a deficit of 14 grand to clear my name! It just does
not make any sense at all.104
We reflected that while the tribunal had, quite properly, ensured that Mr Sutton
was compensated for lost earnings, the final sum of £5,000 damages, the
maximum the Tribunal could have awarded for injury to feelings, appears derisory
when set against the three years of legal proceedings, during which Mr Sutton
had to sign his house over to his lawyers as collateral in relation to legal fees.105
Mr Sutton’s experience is not unusual, although due to the nature of his work the
compensation award for lost earnings was much higher than average. In a 2016
UK report 139 cases which occurred from 2007-2014 were examined; there were
96 where compensation was paid and of these 10 received high pay outs, totalling
£4,018,671; however, the median amount was £17,422.106
The Westminster All Party Parliamentary Group for Whistleblowing reported
many people told them of the inequality of arms between employer and
employee; some had spent thousands of pounds on legal costs that they were
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unable to recover through the employment tribunal.107 Legal aid is not available
for Employment and Equality Tribunal cases.108
While the law provides a way for a whistle-blower to seek compensation for lost
earnings due to detriment, through the Employment and Equality Tribunal, this is
self-funded. There is no charge for the tribunal itself109 but a claimant, who
cannot afford legal representation, would be representing themselves. This would
usually place them at a disadvantage where the respondent could afford legal
representation.
The time taken and lack of feedback were both issues commented on by the
witnesses we spoke to; they expressed regret that an issue that they just wanted
to be looked at wasn’t and that it had to become a whistleblowing issue, which
usually meant increased costs all round. In the main they regretted getting
involved and no one said they would do it again.
Concerns being addressed, with no detriment to the person raising them is the
ideal scenario; no-one actually wants to be in the position of having to take a case
to the Employment and Equality Tribunal because they have suffered a detriment;
that is a legal protection which is available but, in a well-functioning organisation,
it should not usually be needed.
However matters cannot always be resolved to everyone’s satisfaction and our
view is that taking a protected disclosure case to the Employment and Equality
Tribunal does not appear to be a particularly effective solution for either party. In
the public sector, whilst it is likely that the organisation will have greater
resources than the employee, the use of these is a cost to the taxpayer and so
may influence consideration being given to whether a settlement may be in the
business interest.
We conclude that this system, where a person risks losing their home in order
to seek compensation for loss of earnings in a situation where they have
suffered a detriment due to raising a concern, is failing; it fails the whistleblower
who, in addition to incurring significant legal costs, with little prospect of
recovery, may suffer many months of anxiety and disruption to their lives for
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which they can receive a maximum of £5,000 personal compensation; it also
fails the employer who, as well as incurring significant administrative and legal
costs in dealing with the case, is losing a member of staff who was prepared to
speak up about a concern.

VIII.

MANAGING CONCERNS

How concerns are managed in any organization will determine how willing
officers are to speak up when they become aware of a potential issue. Isle of Man
Government has some way to go if it is to honour the commitment made by the
Chief Minister in 2016 that:
The Isle of Man Government values its people and is committed to supporting
and promoting an environment of openness, integrity and accountability. The
responsibility for creating such an environment is shared by everyone and
everyone has a role to play.110

Lack of informal advice; Anonymity and Confidentiality
We make a number of comments on anonymity and confidentiality in our detailed
feedback on the policy itself. The way it is explained is confusing and potentially
misleading. Within the current process, the Manx Industrial Relations Service111
and Protect,112 a UK charity which provides support for whistleblowers and
organisations, are the only two contacts which can be used to obtain confidential
advice. There is no internal route for an advice stage, a pre-process; other Isle of
Man Government policies describe concerns being raised informally and being
resolved as business as usual type activity.
In fact once a concern has been raised within Isle of Man Government there may
be no reverse gear and while there is an aspiration that assurances can be given
about confidentiality, in reality this is extremely difficult to achieve.
Even if an individual discusses a public interest concern with another person
without officially making a report, there will be circumstances where the person
cannot ignore the information received. There may be a statutory requirement
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for the matter to be progressed or a requirement imposed in terms and
conditions, for example as part of membership of a professional body.113
Ms Badgerow explained that in their external investigation work, which is
statutory, the FSA will ‘advise the individual that we will try to keep their name
confidential but it is always difficult because … if we start to ask questions of a
licence holder in a particular area it may give rise to lots of guesstimates.’114 We
asked about circumstances when they would be required to investigate and she
explained that:
if it is a case … like money laundering or financial irregularity or a contravention
or breach we have responsibility to pursue that and that is seen to be a form of
intelligence or information for us. There are protections in employment law
which can be utilised by the individual, but once you start down that road and it
is a difficult road it is hard for us to say we are not … we cannot ignore it.115
Many of the witnesses we spoke to were pragmatic about anonymity and
confidentiality; they expressed concerns about the difficulty of reporting possible
issues within their own department, office or board but acknowledged that in a
small place even where strict protocols are followed it can become obvious who
has raised a concern. In fact this is often a concern in larger communities because
the concerns raised can be about localised issues.
In evidence Mr Hodgson commented that even in an organisation of 70 people
they would find it difficult to maintain confidentiality, he explained that when
someone raises a concern:
We will also establish at that point whether they are prepared to put their name
to it, but we will also warn them at that time that it might not be possible to
protect it going forward 100%, depending on how we have to run the
investigation, depending on how much we need to rely on their input to the
process116
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Mr Callister noted that the IDS Handbook on Whistleblowing at Work117
suggests ‘that giving an absolute guarantee of confidentiality is likely to be
untenable’ and that sensitive handling and no reprisals is key. 118 He said:
I think it reinforces the approach that we adopt, which is to encourage people to
put their name to the complaint; but if they do want confidentiality maintained,
or protection, we ensure that we provide them with protection from reprisals,
and that is the whole point of the legislation.119
While we agree that the legislation allows a person to, in theory, be protected
from detriment, as outlined in the previous section, the fact that they can lodge a
case with the Employment and Equality Tribunal is not really a substantive
reassurance for a person experiencing a negative impact as a result of raising a
concern.
Ms Bradley reported that the Manx Industrial Relations Service sees perhaps
10 cases a year of people who may want to blow the whistle;120 that some decide
they do not want to.121 She suggested that people are fearful:
because undoubtedly you cannot whistleblow and expect everything to stay rosy
in the garden. I think that would be naive of someone to think that. You have to
almost always put your name to it and whether the case is proved or not you are
going to upset people along the way and no legislation or policy in the world will
be able to take that away.122
However she went on to say that:
it is about having a culture where it is okay to do this and to provide some support
going through the process. Government is quite good at that in terms of their
policy. They have a broader category that you can report, they have trained staff
- and I think that is really important and I appreciate that is not feasible for all
employers. Making people aware of the process, making people understand and
getting the culture right so it is okay to report wrongdoing - I think that is key to
doing it.123
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If raising concerns was seen as a positive, helpful thing to do it should not
matter whether individuals were identified. However we feel that we are a long
way from that position and the Isle of Man Government culture will not change
overnight. We think that some form of confidential advice and reporting service
is still necessary and heard from a witness who felt that this would be technically
possible. While there are limitations, because there is no ability to go back and
ask for further information, there is no doubt that confidential reporting, used in
services such as Crimestoppers, can provide useful information. We think it is
better for Isle of Man Government to be aware of public interest concerns than
not.
Mr Hind commented that where a confidential report had been made:
if there was sufficient substance in it, the […] approach that we would consider
doing would be to actually place it into our future audit programme. So we might
not do something immediately, we might do next year or the year after,
depending on the level of concern, which would be more of a general audit in
that area and in relation to those risks that had been highlighted. So overall we
would be obtaining a level of assurance that actually those things have been
covered off.124

Assessing Effectiveness; Monitoring and Evaluation
In our opinion the process will be effective if the concerns raised are dealt with
and the person raising them is reassured. We understand that this is not always
straightforward: concerns are sometimes misplaced; individuals may not be easily
reassured; issues may not be easy to resolve.
We listened to concerns raised about the policy and process: that these did
not reflect the actual experience of people involved; that there was a lack of
communication about what had happened as a result of the concerns being
raised; things were brushed under the carpet; and that the reputational
consequences for the whistleblower appeared to be worse than for those of
anyone else involved:
So my experience of whistleblowing is: … the messengers get shot, they get
wounded; if they cannot get rid of them by shipping them off-Island, they just
leave them hanging, they are discredited, they are told they are mad, there is
something wrong with them; and management collude with specialists because
that is the way it has always been. They do not have the knowledge to challenge
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them. And then people like myself are just shipped off. We have to find other jobs
and get on with our lives.125
We noted that the policy and process has never been audited and that the
commitment in the policy which says, ‘as a matter of good governance, the Audit
Advisory Division of the Treasury will undertake random checks on the incidence
of cases reported and the outcome’126 has not been actioned either.127
In evidence Mr Greenhow stated that in the Cabinet Office the Isle of Man
Government policy is followed but ‘we try and instil a culture of openness and
transparency, and therefore I hope that we can resolve issues that staff may have
before we get to invoking the policy;’128 ‘that invoking the whistleblowing policy
is the last resort.’129
The feedback about infrequent use of the policy was also given by some Chief
Officers130 and this did give us cause for concern. Further there appeared to be a
lack of clarity about when the policy would be used. This is perhaps
understandable as the policy itself gives no clear parameters; it mentions
reporting any suspicions of wrongdoing,131 and that the procedure ‘is intended to
cover concerns that fall outside the scope of other procedures’132 including
financial irregularities, corporate complaints procedures used by the public,
grievance and fairness at work.133
One Chief Officer did suggest that a more formal mechanism for capturing
concerns at a low level would assist with identifying protected disclosures and
ensuring that feedback was provided. We would support such a move.
We believe that the lack of information about concerns raised and whether
they have been addressed is unacceptable. In evidence Mr Greenhow
commented that the Council of Ministers had agreed that the policy
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requirement134 that Departments must submit an annual return of
whistleblowing cases to Chief Secretary was no longer necessary; that Chief
Officers now maintain their own records.135 He went on to say that information
could be shared with him confidentially via the Quarterly Chief Officer
performance reports.136 We think the Chief Secretary should be aware when the
policy has been invoked; a lack of whole Government oversight risks missing an
opportunity to share learning but also, given the risk of financial loss and
reputational damage,137 that high risk issues should be centrally monitored to
ensure that they are resolved effectively and in a timely manner.
Professor Vickers told us that in the UK:
there is no requirement that any action be taken in relation to the disclosure,
such as a follow up to try to remedy the wrong disclosed …. Alternative models,
adopted in some other states, contain obligations on the bodies to whom the
disclosures are made to take action on the basis of the disclosure. Such
protection would not only be of benefit to the whistleblower, it would also
benefit the public more generally. This is because a significant reason why those
who become aware of wrongdoing take no action is that they do not think it will
make any difference. This can be a bigger disincentive than fear of reprisals.138
We accept that there is a need for proportionality in any control system. We
do not advocate for a system for reporting concerns which is administratively
burdensome. However the issues we have heard and read about are often
significant public interest matters and it protects everyone if there is oversight to
ensure concerns are addressed.
We conclude that addressing public interest concerns is a priority and
independent monitoring is required to ensure matters have been properly
investigated and the conclusion reached is that with which a reasonable person
would agree; any disciplinary matter should be dealt with separately once the
concern has been addressed.

Support
The witnesses we heard from almost all reported some degree of mental
stress, for both them and their families, as a result of trying to do the right thing;
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we thought it was very telling that only one person we spoke to remained in the
same employment. As highlighted earlier the time taken for cases to conclude
was a factor and several commented that they had been placed under financial
pressure as well. Although we did not hear directly from people about whom
allegations had been made we expect their situation will also have been stressful.
We received a number of positive comments about the advice and support
provided by the Manx Industrial Relations Service from both public and private
sector employees. Some public sector workers had accessed the Staff Welfare
service, others did not seem aware that they could. Few of the witnesses we
spoke to were positive about support from OHR; the perception was that they
were there to represent the employer’s interests.
We heard about the lack of protection from intimidation and other poor
interpersonal behaviour from a number of witnesses; in some cases the only
remedy was for a person to leave their job which often resulted in subsequent
hardship. We observed that the differing perceptions of the parties involved in
any issue, whatever the eventual result, will not prevent views being expressed,
often by people only loosely connected to a situation. This situation is further
exacerbated by the prevalence of social media in which people entirely
unconnected to matters often express very robust views.
As noted previously being able to sue your employer for detriment is not the
same as there being something which can be done to stop insidious and
retaliatory behaviours.
More than one person suggested that mediation should be employed at an
early stage in the process; Mr Callister told us:
mediation is the main route for the fairness at work policy where there are
concerns about bullying, harassment and those sorts of things. We have a whole
team of people trained in both individual and group mediation, in Learning and
Development Division as well as in other parts of HR and Government more
widely, and it is quite commonly used to try and resolve issues without going
down a formal procedure.139
We would support this provided all parties are similarly supported. However
we heard from some witnesses, employed in the public sector, who said they
received little or no support from their employer; and even that in some cases the
employer perpetuated the poor treatment.
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We felt that the idea proposed by Julie Bradley for a buddy system, ‘somebody
who is not there to fight your case or defend you, but just somebody who can
support you through the process,’140 had merit as support could be from outside
of the immediate work place and assigned to any involved party who requested
it.
We did not hear directly from any individuals who were implicated in some
way as a result of a concern being raised or an allegation being made. However,
in reviewing the papers of the Isle of Man Government investigations we
observed that those individuals were in no less need of personal support,
particularly where their business actions or decisions were being questioned and
when, as a result, they were investigated.
We conclude that it is important that all parties in a whistleblowing case are
provided with access to personal support; mediation and other processes,
which allow difficulties in relationships and personal stress to be addressed, are
important but they must run alongside a robust process for addressing the
public interest concerns raised.

Independence
Having separate support for each of the parties would also assist, we think,
with addressing the perception of a lack of independence both when concerns are
raised and also when they are investigated.
In the linked issue of anonymity and confidentiality we have already touched
on the fact that some people do not feel confident about raising concerns. Whilst
the Isle of Man Government Policy is not particularly out of step with policies
elsewhere, new EU guidelines encourage the use of internal channels within an
organisation first,141 and in many ways whilst it makes sense to report and fix the
issue closest to the source, there appear to be real concerns about conflicts of
interest, particularly in Isle of Man Government where the culture does not seem
robust enough yet, to welcome anything which may be perceived as a challenge.
As well as what we heard directly from witnesses we noted the results in the Have
your Say survey where less than 50% of respondents felt it was ‘safe to challenge
the way things are done in my Department.’142
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We also listened to the evidence of Mrs Barber who described a situation
where colleagues had downed tools, refusing to work with a dangerous surgeon;
attempts to address concerns via the Hospital management had failed and staff
had to contact MHKs anonymously;143 and spoke of ‘a perception that where
there are concerns people either get paid off or promoted.’144 She explained:
When concerns are raised the complainant is often deemed a troublemaker and
this can make future employment problematic as there are very limited
healthcare employment options without leaving the Island. This may be an
option for some but it is certainly not an option for most. This also leads to people
being unwilling to risk their own jobs in order to whistleblow.145
We heard of similar experiences and concerns from others. This is a real issue
across Isle of Man Government; there is not a universal culture of openness and
transparency; people who raise genuine public interest concerns can be shut
down and badged as troublemakers.
We have already noted that, as in the UK, many of the Prescribed Persons, to
whom protected disclosures may be made, are Government Departments, Boards
and offices. The difficulty with this, for Isle of Man Government officers, is that
the prescribed persons do not provide an alternative reporting option, it will be a
person in their Department. The only alternative offered in the policy is the Audit
Advisory Division, also part of government. The policy highlights the Manx
Industrial Relations Service and Protect but these bodies are not prescribed
persons and so can only provide advice.
Mr Callister explained the options:
There are a number of ways of dealing with a case and I think it is not just
restricted to the Department. It could be that it is referred to Audit Advisory
Division or referred for the Attorney General’s advice. It may be referred to the
Police or subject to an independent inquiry. So there is the scope, depending on
the nature of the case, for it to be investigated other than within the Department
… it is for the accounting officer ultimately to determine how to deal with a
particular case, but I would hope that if there were concerns about the
impartiality or the conflicts that might exist, depending on the nature of the
issue, then external input would be sought. Certainly, if it is a complaint against
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the very senior management of a Department, then cases would be taken
externally and investigated in that way.146
Mr Hind commented positively on the approach of having designated officers
meaning Audit Advisor Division can act as an alternative, and independent,147
conduit for reports, and also for advice.148 He went on to say that:
I would not determine that people coming to ourselves for that disclosure is an
indication that they distrust the departmental aspect of the disclosure
mechanism. I think it is just that it is certainly an enhanced protection around
that vulnerability and an enhanced protection around themselves.149
He confirmed that if he was conflicted he would refer the matter to the Attorney
General’s Chambers.150
Mr Catlow thought that the reporting process was sufficiently independent
and was clear on the process for referral in the case of conflict;151 he was also
clear that he could refer to the Audit Advisory Division Director for advice if
needed.152 Ms Badgerow confirmed that Audit Advisory Division or the Attorney
General’s Office were also an option for the Financial Services Authority.153
We asked Mr Greenhow whether he felt that having the first line of reporting
into the Department, and for the Department to decide whether an investigation
should take place was sufficiently independent. He replied that he thought senior
officers are approachable and staff have other options for raising concerns.154 He
went on to say that, unless the concern is about management, he would ask ‘why
is there that stigma against talking to the line management, the senior officers,
within Departments, that people feel that they cannot go through that route?’155
We asked how Designated Whistleblowing Officers were selected as they often
appeared to be more senior officers in Departments who some officers may find
more difficult to approach. Mr Greenhow confirmed it would usually be a decision
for the Chief Officer but he would be ‘happy to take that back into Chief Officer
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Group and look at maybe having a layered approach, if more junior staff are
concerned about approaching director level officers on issues like this.’156
Mr Callister agreed that Designated Whistleblowing Officers are usually more
senior people, he said ‘It is an interesting point, whether we should have a
broader list of designated officers. Certainly, the fairness at work policy has a
more extensive list of people, so it is something I think I will take away and have
a look at.’157
Dr Couch challenged the requirement for independence, his view was:
general reporting. That should not be independent, that should be part of the
way that we do our work. All colleagues are working together; a degree of peer
review, peer pressure etc. peer reporting and teams fixing things. If you could
have that running on a day to day basis you would have a near perfect
environment for the reporting, observing, dealing with and learning from
incidents.158
This utopian view is very commendable but, in our opinion, detached from the
reality of the Department of Health and Social Care at that time. In addition to
Mrs Barber’s evidence we would highlight the findings of the Public Accounts
Committee on Staffing at Noble’s Hospital159 and the published reviews into the
theatres160 and the endoscopy service161 which both clearly indicate longstanding
issues in relation to reporting concerns.
The lack of independence in relation to investigations, and who decides
whether one is necessary, is something that we have concerns about, although
we appreciate that a formal investigation would not always be necessary. We
asked Mr Callister for some information about the investigations process; he
confirmed that:
In the first instance terms of reference are drawn up by the designated manager
with input from OHR … [these] set out the parameters of the investigation and
the allegations to be investigated. The [Investigating Officer] IO meets with
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witnesses and produces any witness statements that need to be approved by the
parties, and the IO will consider any evidence that is provided before producing
an investigation report. The IO is only required to determine whether there is any
evidence to support the allegations and not to make any recommendations as to
action to be taken. Once the report is produced this is presented to the
designated manager to determine what, if, any should be taken.162
In around half of the public services cases we reviewed the concern raised was
referred outside the Department for investigation, most commonly to Audit
Advisory Division.
It appears that if a concern is reported and there is no appetite to take it
further no investigation need be commissioned; where there is, it is
commissioned by the Department and the Department is responsible for deciding
what action to take when it has concluded. Even where the Investigating Officer
is external this really cannot be described as an independent process.
We note that the person who has raised the concern may not see a copy of the
investigation report163 and we understand that in some circumstances what has
been found is confidential, for example if disciplinary action is likely. We have
already noted that, in the cases we reviewed, there was little evidence of
feedback to the person raising the concern. This is not acceptable; the person who
raised the concern should be made aware of the investigation findings relating to
it, and what, if anything, will occur as a result; this will, of course, exclude
confidential matters relating to other officers.
To compound the perception about a lack of independence there is no
information on what action can be taken if the individual is not content that the
concern has been addressed, In evidence Mr Callister commented that
‘sometimes people who complain do not necessarily like the answer; sometimes
they do … but you have always got to have a line drawn somewhere if something
has been properly investigated and reported on.’164
We do think that the best place to deal with a concern is within the
organisation, it is not an accident that most whistleblowing policies start with
concerns being raised internally. Where there is a culture of a whole organisation
working together to respond to resolving an issue this is usually the most effective
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and efficient way for a concern to be dealt with. Unfortunately we did not see
evidence of this culture in Isle of Man Government, the most common response
appeared to be focused on investigations and meetings where the primary
purpose was to establish fault and to find someone to blame; and sometimes, we
heard, this was the person who raised the concern.
We understand that there are different perspectives and that a person who
raises a concern is not always correct, there may have been a misunderstanding
they may not be seeing the whole picture, so there is a need to explain, to
communicate. Ultimately, Mr Callister is correct, sometimes agreement cannot
be reached and you have to draw a line but while this line is drawn by one of the
parties there will always be a perception that concerns have not been handled
properly.
We conclude the aim must be to have a culture where it is normal to raise
concerns and for them to be addressed; however, this is not the experience of
people we heard from and does not appear to be what happened in a number
of cases we reviewed.

Non-Disclosure Agreements
One outcome which may result from a failure to manage concerns is a
breakdown in the relationship between employer and employee which might
result in an employee, agreeing terms, which may include signing a non-disclosure
agreement and leaving the organisation.
Where this occurs there is provision under section 104 of the Equality Act 2017
for an industrial relations officer to work with the parties to ‘promote agreement
between them as to a sum by way of compensation to be paid by that other party
to the complainant.’165 Such settlement agreements are referred to
interchangeably as non-disclosure or confidentiality agreements.166
This is an undesirable outcome where whistleblowing has occurred because
there is high risk that the original concern is not addressed.
Director of ACAS Northwest, Samantha Clark, told us that in some recent work
they have ‘focused on the use of confidentiality clauses within settlement
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agreements and concerns about the impact these can have on the ability of
people to be open about the experiences that they have gone through.’167
ACAS published new guidance on non-disclosure agreements in February
2020; it was clear that they cannot be used to stop someone whistleblowing.168

Regulation and Inspection
An associated concern which we encountered during our inquiry was that of
regulation and inspection bodies sitting within Isle of Man Government,
apparently at arm’s length, but being required to assess and report on Isle of Man
Government entities. Examples include aspects of health and social care
regulation and inspection sitting within DHSC, environmental regulation in DEFA
and schools inspection in DESC.
We conclude that although regulatory and inspection organisations require
government funding there is a need for all such bodies to be identified and
placed at arm’s length like the Information Commissioner or Manx Industrial
Relations Service.

IX.

THE FUTURE

We think that independent support is required to provide oversight and
assurance in the Isle of Man Government Whistleblowing process. There must be
a requirement to log all concerns raised on a central portal. Mr Callister indicated
that some preliminary work had already been undertaken on the idea of a
portal.169 The process must be defined, with agreed timescales and checkpoints
which are signed off by an independent person. This allows for assured resolution
at the lowest level in the Department. If the concern is addressed it will quickly
be signed off. If an investigation is required this can take place, as now, but the
independent assurance function will sign off the terms of reference, check the
investigator has no conflicts of interest and review the final report.
The centralisation of reporting will also provide Isle of Man Government with
a global view of all concerns, a valuable risk management tool.
This assurance function is a low cost solution as it does not require changes to
Manx Law, although the public interest and vicarious liability amendments should
be made, the prescribed persons, Designated Whistleblowing Officers and
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investigations process can remain as is because checks and balances will be
introduced throughout the process.
Concerns properly dealt with need less management time overall than those
which are not which can result in further staff management issues and ultimately
tribunal cases. The cost of oversight would conceivably be met by the reduction
in officer time, particularly that of legal officers who will not be having to deal
with the result of poor management of concerns raised.
The other opportunity this may afford is a central point for confidential advice
and reporting; an option for initial confidentiality may provide an opportunity to
triage concerns, to identify whether the matter is public or personal and which is
the most appropriate process: concern at work, fairness at work or direct to a
regulator.
It will be clear that there is no absolute guarantee of confidentiality, there
never can be with some of the numbers of people in a particular area or team,
but part of the assurance process will be to make sure that those involved in the
case have appropriate individual support and that any poor behaviours are
addressed.
Various examples of an appropriate model for the type of service envisaged
can already be seen. In the Isle of Man the Information Commissioner runs a
confidential advice service alongside a regulation and investigation function.170
The Tynwald Commissioner for Administration investigates ‘complaints from
members of the public who claim to have sustained injustice or hardship as a
result of service failures by, or the administrative actions of, the Government
Departments (including action taken on their behalf).’171 In Northern Ireland the
Audit Office runs a form of centralised reporting model which can be accessed by
a public sector employee, a member of the public, a contractor, a councillor or
other third party in relation to concerns about any centrally funded public and
health services.172 They are not required to investigate but will evaluate concerns
raised from an audit perspective.
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We conclude that formal oversight is a tried and tested method of making
organisations deal responsibly with issues they would rather ignore.
RECOMMENDATION 4
That the Council of Ministers report to Tynwald by May 2021 with plans to
establish an independent Isle of Man Government Concerns at Work service by
January 2022 to oversee the management of all public concerns raised in Isle of
Man Government, and to review all non-disclosure agreements, to ensure that
any concerns raised have been addressed and to report annually to Tynwald.

New UK Legislation – Public Interest Disclosure (Protection) Bill
While our investigation was not focused on the private sector we did see
enough evidence to realise that the issues we have highlighted are not confined
to Government.
We note that there is no legislation which requires any organization to have a
whistleblowing policy. Julie Bradley commented that ‘outside of Government it is
quite unusual for employers to have a specific whistleblowing policy. So quite
often our advice is based on what the guide,173 or the legislation says, that DfE
produce.’174
We could not finalise this report without reference to the inadequacy of the
current statutory framework. However, as expressed earlier many of the issues
we have highlighted also occur elsewhere and so we were very interested to learn
that the Public Interest Disclosure (Protection) Bill began its second reading in the
House of Commons on 25 September 2020;175 the debate will resume on 26
February 2021.176
We strongly agree with the points made by Dr Philippa Whitford MP who, in
moving the Bill, explained that despite praise from politicians for whistleblowers
‘nothing has been done to provide the protection they need from the point at
which they make a disclosure. That is the critical thing: to protect them from
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Department for Enterprise, ‘Whistleblowing - A Brief Guide’ (2019)
<https://www.gov.im/media/1354615/whistleblowing-a-brief-guide-august-2019.pdf>
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10 Jan 2019 Q188
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Hansard HC vol 680 cols 1310-1320 (25 September 2020)
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https://services.parliament.uk/bills/2019-21/publicinterestdisclosureprotection.html
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damage, not to allow a system to pick it up afterwards;’177 a system in which most
ordinary workers cannot afford the personal or legal costs of the fight.178
She went on to say, ‘The problem is that as PIDA (the Public Interest Disclosure
Act) sits within employment law, it just turns into a battle between employee and
employer. The original cause for concern that made them speak up gets
completely lost, rather than investigated and action taken to fix the problem.’179
The Bill180 sets out its purpose in the long title, which comprises the following
provisions:







Provide protections for whistleblowers;
to create offences relating to the treatment of whistleblowers and the
handling of whistleblowing cases;
to establish an independent body to protect whistleblowers and
whistleblowing, in accordance with the public interest;
to make provision for that body to set, monitor and enforce standards for
the management of whistleblowing cases, to provide disclosure and
advice services, to direct whistleblowing investigations and to order
redress of detriment suffered by whistleblowers;
to repeal the Public Interest Disclosure Act 1998; and for connected
purposes

It defines anyone who has made, or is considering making, a protected
disclosure, which in their reasonable belief is in the public interest, as a
whistleblower.181
The oversight and advice function we recommend, for Isle of Man
Government, appears in the Bill as a Whistleblowing Commission with a duty to
‘to protect whistleblowers and promote the principle of whistleblowing in the
public interest … develop standards of practice for whistleblowing policies and
procedures and monitor the compliance of organisations with those
standards.’182 The commission would have the power to investigate in certain
circumstances,183 and would’ seek to resolve cases and reduce litigation, which is
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Public Interest Disclosure (Protection) Bill Cl 1-2
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Hansard HC vol 680 cos 1313 (25 Sep 2020)
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Public Interest Disclosure (Protection) Bill Cl 7-8
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wasteful of public funds and both expensive and traumatic for the
whistleblower.’184
There is also provision for the commission to issue action notices185 and
redress orders,186 which carry civil penalties;187 subjecting a whistleblower to
detriment or failing to handle a protected disclosure adequately are criminal
offences.188
Finally the Bill precludes the use of non-disclosure agreements for protected
disclosure cases189 and protects whistleblowers from criminal prosecution or civil
action for making a disclosure that was, or they believed to be, protected.190
We conclude that in order to provide adequate protection for all
whistleblowers, from the point at which a disclosure is made, the legal provision
in the Isle of Man needs to be removed from employment law and placed on a
separate statutory footing.
RECOMMENDATION 5
That legislation for an all-encompassing statutory framework, to encourage the
raising of public interest concerns, the provision of monitoring and support,
protection for whistleblowers and penalties for non-compliance, is included in
the Isle of Man Government 2021-22 legislative programme; and the
independent Isle of Man Government Concerns at Work service expanded to
provide the required oversight for the whole Island.

X.

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

We conclude the evidence we have heard and seen suggests that the experience
of whistleblowers in the Isle of Man is similar to that in other places and that more
needs to be done to protect them from retaliatory behaviour.
We conclude that where concerns are raised in the public interest, there is rarely
any personal benefit; it is therefore appropriate that protection from detriment
is available.
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RECOMMENDATION 1
The Manx legislation regarding protected disclosures should be amended to
include a public interest test and vicarious liability for employers.
We conclude that, there is a requirement to mitigate the risk of conflicts of
interest and to simplify the regulations relating to prescribed persons in our Island
community.
We conclude that there is a poor level of compliance with the Isle of Man
Government Whistleblowing policy and it is not fit for purpose; this is, at least in
part, due to the fact that it is poorly articulated. Cases take too long to resolve
and often the initial concern appears lost in protracted investigations about who
is to blame. Failure to provide feedback to the person who has reported a concern
leads to a perception that issues are being ignored or covered up.
RECOMMENDATION 2
The Isle of Man Government Whistleblowing policy and guidance should be rewritten to encourage reporting of concerns, make it clear and accessible to the
lay person and remove duplication.
RECOMMENDATION 3
The Isle of Man Government Whistleblowing policy training must be compulsory
with a refresher session completed every five years.
We conclude that given the complexity, and apparent lack of understanding of
protected disclosures, that consideration should be given to raising the time limit
for lodging related complaints in the Employment and Equality tribunal to six
months.
We conclude that this system, where a person risks losing their home in order to
seek compensation for loss of earnings in a situation where they have suffered a
detriment due to raising a concern, is failing; it fails the whistleblower who, in
addition to incurring significant legal costs, with little prospect of recovery, may
suffer many months of anxiety and disruption to their lives for which they can
receive a maximum of £5,000 personal compensation; it also fails the employer
who, as well as incurring significant administrative and legal costs in dealing with
the case, is losing a member of staff who was prepared to speak up about a
concern.
We conclude that addressing public interest concerns is a priority and
independent monitoring is required to ensure matters have been properly
investigated and the conclusion reached is that with which a reasonable person
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would agree; any disciplinary matter should be dealt with separately once the
concern has been addressed.
We conclude that it is important that all parties in a whistleblowing case are
provided with access to personal support; mediation and other processes, which
allow difficulties in relationships and personal stress to be addressed, are
important but they must run alongside a robust process for addressing the public
interest concerns raised.
We conclude the aim must be to have a culture where it is normal to raise
concerns and for them to be addressed; however, this is not the experience of
people we heard from and does not appear to be what happened in a number of
cases we reviewed.
We conclude that although regulatory and inspection organisations require
government funding there is a need for all such bodies to be identified and placed
at arm’s length like the Information Commissioner or Manx Industrial Relations
Service.
We conclude that formal oversight is a tried and tested method of making
organisations deal responsibly with issues they would rather ignore.
RECOMMENDATION 4
That the Council of Ministers report to Tynwald by May 2021 with plans to
establish an independent Isle of Man Government Concerns at Work service by
January 2022 to oversee the management of all public concerns raised in Isle of
Man Government, and to review all non-disclosure agreements, to ensure that
any concerns raised have been addressed and to report annually to Tynwald.
We conclude that in order to provide adequate protection for all whistleblowers,
from the point at which a disclosure is made, the legal provision in the Isle of Man
needs to be removed from employment law and placed on a separate statutory
footing.
RECOMMENDATION 5
That legislation for an all-encompassing statutory framework, to encourage the
raising of public interest concerns, the provision of monitoring and support,
protection for whistleblowers and penalties for non-compliance, is included in
the Isle of Man Government 2021-22 legislative programme; and the
independent Isle of Man Government Concerns at Work service expanded to
provide the required oversight for the whole Island.
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J M Edge (Chairman)
J P Poole-Wilson
K Sharpe

December 2020
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ANNEX 1 – ISLE OF MAN GOVERNMENT WRITTEN EVIDENCE
SUMMARY
Chief Officers
The Chief Secretary and eight Chief Officers were contacted and the following
questions were asked. All replied and the comments received are noted, in some cases
summarised, in the bullet points.
1. Is the whistleblowing process always invoked when a concern, which would fall
within the definition of protected disclosure, is made; if not at what point would it
be invoked?



No – only if the issue is seen as so sensitive that usual reporting line routes
were not seen as appropriate. Intention to resolve concerns locally.
Not used in last 5 years but cannot see any reason why it would not be used



True protected disclosures are rare but the process is invoked x2

2. Where the whistleblowing process is not invoked are concerns recorded including
subsequent actions and or resolution?





Not as a matter of course.
Not applicable
Such matters are always investigated
Serious concerns are investigated whether or not they are whistleblowing

3. What instances have there been of concerns being raised in the last 5 years?


Only aware of some re compliance with Financial Regulations and conflicts of
interest

4. What are your views on the effectiveness of the current Isle of Man Government
Whistleblowing Policy and Guidance?







It is an additional route for raising concerns and should reassure staff that
concerns will be listened to and investigated
It appears to offer protection
It is effective
Support for those making the protected disclosure is very important and the
quality of Isle of Man Government officers who undertake this role is very
important
Using the process it appears clear and comprehensive
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Lack of clarity over what whistle blowing is – whether a protected disclosure is
needed
Consideration could be given to providing a formal mechanism beginning at a
low level with guidance for all involved re raising and dealing with concerns so
all are dealt with, those which need to be are treated as whistle blowing, and
feedback is provided
Is something additional needed for personal danger matters

Designated Whistleblowing Officers (DWBO) and OHR Business
Partners
We wrote to 35 DWBOs188 and the OHR Business Partners and asked for their ‘views
on the effectiveness of the Isle of Man Government Whistleblowing process. We
noted that we were not asking for information about specific cases just the policy,
guidance and process.
Some replies were from a Department group, some gave evidence.189 17 respondents
specifically mentioned they had not dealt with any cases; 6 said they had no feedback
and 6 that they had no issues. There were only 5 who did not reply.
Comments:










An organisation that has values of honesty and integrity should be able to
resolve nearly all concerns through other channels – but it is a comfort to have
it.
Some parts of the policy, links on the intranet and the Designated Officers list
need updating x3.
The flowchart Appendix E does not flow in some parts and has no definite end.
Is the policy covered during induction training / for new staff x2.
It should be clear that the record of instances should be central in
organisations to facilitate the annual reporting to cabinet office.
Had not dealt with cases but would think that less significant issues could be
dealt with locally.
Has been used twice, in one instance the case ceased when new information
came to light, no issues.
Appropriate culture, annual training, staff encouraged to use – all important.

188

List taken from Appendix E, as at January 2017, of the Isle of Man Government (Confidential
Reporting) Policy and Guidance September 2016 v3
189
See Oral Evidence
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Asked staff most were aware of and able to find the current policy; not very
clear on how to follow it; concern that failure to guarantee anonymity may
mean issues did not get raised.
It provides an extra layer of protection if management mechanisms fail.
Fit for purpose, regular review is good, regular awareness raising wise.
As there are few cases regular DO refresher training might be too much but
being in touch with each other would be useful to get some support when
needed.
Two places had their own policy, both based on the Isle of Man Government
original.
There are a range of mechanisms through which concerns can be expressed
and so whistleblowing is a last resort and rare.
Staff need to be confident in using it, some may have concerns about
anonymity.
Prison use the Prison Information Management System (PIMS) for serious
incident reports (SIRs); IOM Constabulary, police have a statutory duty to
report wrongdoing, integrity line via Crime stoppers.
Consider including the prescribed persons information in the Isle of Man
Government policy – it is only mentioned regarding statutory protection.
Thinks IOM awareness is not good generally and this will probably extend to
Isle of Man Government staff.
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ANNEX 2 – IOMG INCIDENT REPORTING AND INVESTIGATIONS
The Committee looked more closely at incident reporting in the Department of Health &
Social Care, the work of the Health & Safety at Work Inspectorate and how the IOMG
Investigations process works.
DHSC
All staff may report incidents and are encouraged to do so; some have a professional duty to
report. Currently there is manual logging apart from in the Hospital where a system called
PRISM is used. A new system DATIX, to be used across the whole Department, is being
rolled out.
The Hospital has an incident manager to handle and the investigation process followed is
related to the seriousness of the issue. Staff can obtain feedback from PRISM, line managers
are expected to provide feedback and shared learning is disseminated across the hospital.
Community / Social Care reports are analysed by the Care Quality and Safety Team and
again the process followed depends on the seriousness of the issue. The service lead is
responsible for providing feedback.
If the seriousness of an incident requires an independent investigation this will either be
done by a senior manager from another area of DHSC or someone external.
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Archived: 10 November 2018 14:53:09
From: [Malcolm Couch]
Sent: 30 October 2018 17:15:28
To: [Joann Corkish]
Subject: WB Select Committee on Whistleblowing
Importance: Normal

Dear Jo
During my appearance before the Committee, I committed to provide more information in respect of the Datix incident reporting system.
Firstly, the members of the Committee will be able to find information about the product here: https://www.datix.co.uk/en/.
The deployment of the Datix system will be to services as follows:
·
·
·
·
·
·
·
·

hospitals;
community health;
mental health;
adult social care;
public health;
Hospice Isle of Man;
GPs; and,
children and family social care.

Security profiles will ensure that users can only view data which is relevant to them: i.e. mental health will not be able to see what hospitals are reporting. Reports
drawn from the system (e.g. for senior management) can be configured to remove any patient or staff identifiable data.
Incident reports are recorded as made by a named member of staff. That name can be removed when reports are created, as mentioned above.
Best regards

Malcolm

Malcolm Couch
Chief Executive
Department of Health & Social Care | Isle of Man Government
Crookall House, Demesne Road, Douglas, Isle of Man, IM1 3QA

[Contact details redacted]

Isle of Man. Giving you freedom to flourish
WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or deliver it to any other person or use the contents in any unauthorised manner without the express
permission of the sender. If you are not the intended addressee of this e-mail, please delete it and notify the sender as soon as possible.
No employee or agent is authorised to conclude any binding agreement on behalf of any of the Departments or Statutory Boards of the Isle of Man Government with any party by e-mail without express written confirmation by a Manager of
the relevant Department or Statutory Board.
RAAUE: S’preevaadjagh yn çhaghteraght post-l shoh chammah’s coadanyn erbee currit marish as ta shoh coadit ec y leigh. Cha nhegin diu coipal ny cur eh da peiagh erbee elley ny ymmydey yn chooid t’ayn er aght erbee dyn kied leayr
veih’n choyrtagh. Mannagh nee shiu yn enmyssagh kiarit jeh’n phost-l shoh, doll-shiu magh eh, my sailliu, as cur-shiu fys da’n choyrtagh cha leah as oddys shiu.
Cha nel kied currit da failleydagh ny jantagh erbee conaant y yannoo rish peiagh ny possan erbee lesh post-l er son Rheynn ny Boayrd Slattyssagh erbee jeh Reiltys Ellan Vannin dyn co-niartaghey scruit leayr veih Reireyder y Rheynn ny
Boayrd Slattyssagh t’eh bentyn rish.
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Archived: 12 October 2018 17:28:50
From: Name redacted]
Sent: 10 October 2018 14:54:44
To: [Joann Corkish]]
Cc: [Malcolm Couch, David Ashford]
Subject: WB Re: Whistleblowing Select Committee
Importance: Normal

Hi Jo
As discussed yesterday, please find below the DHSC responses to the questions raised by the committee on incident reporting.
·
·
·

·
·

who can report incidents - Any member of DHSC staff can report an incident and are encouraged to do so. Registered professionals are required to report
incidents in line with their professional codes of conduct.
how they are recorded – Community/Social Care currently use a manual logging system but the plan is to implement DATIX (online reporting system) in
the very near future. The hospitals currently use an online reporting system called PRISM which will also be replaced by DATIX in the very near future.
how are they investigated – The process in the Hospitals Directorate differs slightly from Community/Social Care:
Ø Hospitals - all incidents are allocated an incident manager to manage the incident and ensure it is investigated and feedback is provided to staff.
There are different levels of investigation depending upon the seriousness of the incident and potential risk. The higher the risk, the more in depth
and systematic the incident investigation. Divisional managers, Clinical Leads and Heads of Department have a responsibility to ensure that
investigations into incidents are carried out in accordance with policy.
Ø Community Care - As incidents are submitted they are logged, analysed and graded by a member of the Care Quality and Safety Team.
Minor incidents are reviewed by a person directly responsible for the area. Such incidents usually require minimal or no intervention/treatment.
Moderate incidents are reviewed by a more senior member of staff with knowledge and experience of the area in which the incident occurred.
Major and catastrophic incidents are investigated by a Senior Manager and usually involve Health and Safety Representatives and Head of Care
Quality and Safety. A root cause analysis is undertaken and reported on. Some major/ catastrophic incidents require an external review.
are they investigated by an independent person – It is not common for an incident to be investigated by an independent/external investigator. However,
where this is deemed necessary due to the seriousness or complexity of the incident, the investigator can be a senior manager in another area of the DHSC
or an off-Island investigator can be sourced.
how feedback is provided to the person reporting the incident –
Ø In Community/Social Care the service lead is responsible for feeding back to the person reporting the incident.
Ø Hospitals Directorate - There are a number of ways in which feedback is available to staff who report incidents. The PRISM system enables staff to
‘watch the progress of incidents they report. The patient safety office in the central patient safety team within the directorate manually emails staff
to thank them for reporting incidents and liaises with incident managers and reporters in terms of outcomes from specific incidents. Line managers
are expected to feedback to staff on incidents at their regular team meetings. Monthly reports go out in the hospitals directorate team brief to all
staff, including data on incidents and examples of learning.

Please let me know if you need any further information or clarification on any points.
Best regards

[Name redacted]

Department of Health and Social Care | Chief Executive’s Office | Crookall House | Demesne Road | Douglas | Isle of Man | IM1 3QA

[Contact details redacted]

WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or deliver it to any other person or use the contents in any unauthorised manner without the express permission of the
sender. If you are not the intended addressee of this e-mail, please delete it and notify the sender as soon as possible.

P

Please consider the environment. Do not print off this e-mail unless absolutely necessary – thank you.

Isle of Man. Giving you freedom to flourish
WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or deliver it to any other person or use the contents in any unauthorised manner without the express
permission of the sender. If you are not the intended addressee of this e-mail, please delete it and notify the sender as soon as possible.
No employee or agent is authorised to conclude any binding agreement on behalf of any of the Departments or Statutory Boards of the Isle of Man Government with any party by e-mail without express written confirmation by a Manager of
the relevant Department or Statutory Board.
RAAUE: S’preevaadjagh yn çhaghteraght post-l shoh chammah’s coadanyn erbee currit marish as ta shoh coadit ec y leigh. Cha nhegin diu coipal ny cur eh da peiagh erbee elley ny ymmydey yn chooid t’ayn er aght erbee dyn kied leayr
veih’n choyrtagh. Mannagh nee shiu yn enmyssagh kiarit jeh’n phost-l shoh, doll-shiu magh eh, my sailliu, as cur-shiu fys da’n choyrtagh cha leah as oddys shiu.
Cha nel kied currit da failleydagh ny jantagh erbee conaant y yannoo rish peiagh ny possan erbee lesh post-l er son Rheynn ny Boayrd Slattyssagh erbee jeh Reiltys Ellan Vannin dyn co-niartaghey scruit leayr veih Reireyder y Rheynn ny
Boayrd Slattyssagh t’eh bentyn rish.
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H&SWI
The Committee wrote to the Department for Environment, Food and Agriculture to ask
about the role and responsibilities of the Health & Safety at Work Inspectorate.
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The Select Committee of Tynwald on Whistleblowing are interested in the
process by which health and safety matters are raised with the inspectorate. I
have had a look at the H&SWI web page on gov.im so I have copies of the
various publically available leaflets and guidance notes.
They would like to know:
1. Who the inspectors are, how many are in the team?
The Health and Safety at Work Inspectorate (HSWI) comprises of 4 team members:
 1 Senior Inspector
 2 full time inspectors
 1 limited term/part time inspector - 0.5 FTE/2 year appointment commenced on the
3rd December 2018
The team is also supported by the Environmental Health team who undertake proactive
Health and Safety inspections in the food sector.
2. What their responsibilities are?
The HSWI are responsible for enforcing the requirements of the Health and Safety at Work
etc. Act 1974. They do this through interaction with businesses, building up good working
relationships with managers and employees and investigating incident reports and
complaints. They provide advice to businesses and only take proportionate and appropriate
enforcement action where necessary and following a carefully considered investigation
which takes into consideration the severity of the incident and any previous health and
safety interactions/history.
Their preferred approach is to work with business to encourage behavioural change through
a mix of proactive and reactive interactions, however the proportion of proactive to reactive
work varies depending upon the current workload and the number of inspectors within the
team.
General Activities for all team members:
 Organising and undertaking inspections across a wide range of industries and work
activities including for other Government departments;
 Providing advice and guidance to duty holder including Government departments on
relevant legislation, standards and technical developments;
 Investigating accidents, dangerous occurrences, workplace ill health and complaints,
investigation includes interviewing witnesses and suspects under caution, taking
written statements, preparing cases for prosecution;
 Monitoring accident/incident reports to review trends ensuring resources can be
directed to where required;
 Responding to major accidents, incidents or similar emergencies including outside of
normal working hours;
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Compiling written reports on inspections and investigations including responding to
Freedom of Information requests and enquiries from civil claim Advocates;
Deciding on and undertaking enforcement action arising from inspections and
investigations;
Appearing as a witness in Court, issuing of enforcement Notices and where
necessary attend appeal hearings.
Assisting the Coroner of Inquests and giving evidence in Coroners Court.
Identifying and developing initiatives including audits, targeted inspections and
campaigns.
Liaising with other on Island enforcement bodies Police, Fire, Office of Fair Trading
and Environmental Health Officers and giving advice on Health and Safety to same.
Responding to requests from the media arising from work activities relating to our
investigations and enquiries
Addressing local trade associations, employers and undergraduate students.
Work closely with the AG’s Department and provide them with high quality
prosecution reports;
Drafting and amending health and safety legislation.

In addition, the Senior Inspector’s responsibilities include:
 Managing the team of inspectors, ensuring that they are kept up to date with
regards to relevant standards and working practices, legal duties and the application
of the Police, Powers and Procedures Act as well as other procedural requirements
applicable to our work activities;
 Staff recruitment when required;
 Undertake staff appraisals and provide feedback at regular team briefings;
 Reporting to, and keeping the Director of ESHD and the DEFA CEO up to date on
team matters and higher profile investigations;
 Inspecting higher priority/higher hazard industries including the storage of large
quantities of petroleum spirit and other flammable substances including liquefied
petroleum gas and explosive substances and the subsequent issuing of licences to
operators following satisfactory inspection;
 Representing the ‘Control of Major Accidents and Hazards (COMAH) competent
authority (HSWI)’ and liaising with duty holders to ensure compliance with COMAH
legislative requirements and operational standards during inspections and other
interventions;
 Assist with the creation and operation of the South Quay Off-site Emergency Plan;
 Representing the department in relation to offshore activities including wind farms,
hydrocarbon exploration and high pressure pipelines (on shore and subsea) where
health and safety is concerned;
 Liaising with HSE UK and the Commission for Regulation of Utilities (ROI) to ensure
that the sub-sea pipeline is being maintained and inspected to the correct standard
to prevent any unplanned interruptions of the supply of Natural Gas to the island;
 Acting as a consultee with regards to planning applications in proximity to high
hazard sites and onshore high pressure pipelines and advising on developments
within consultation zones;
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Representing the IOM at the European Pipeline Authority Meeting EPAM held
annually through attendance at this meeting (where practical/cost effective to
attend) or providing agenda items and receiving feedback via meeting minutes;
Attending the annual Asbestos Seminar in the UK involving senior managers from
other jurisdictions (including HSE-UK, HSENI, HSE-ROI and other Crown
Dependencies).
Managing the gas safe register contract including meeting the scheme operators
annually to discuss/negotiate contractual arrangements;
Taking the role of the senior investigating officer in more significant and complex
investigations;
Liaising with the UK other Crown Dependencies on matters relating to health and
safety

3. Does their role cover public and private sector?
The Health and Safety at Work etc. Act 1974 applies to both the private and public sectors
and therefore the HSWI inspect and investigate matters relating to both private and public
organisations.
4. How much of their work is proactive and how much is reactive?
Currently, approximately 95% of all work is reactive; however the appointment of a LTA part
time inspector in December 2018 will increase the number of proactive visits during the
period of the new inspector’s appointment.
The Environmental Health Team within the Environment, Safety and Health Directorate of
DEFA are authorised to enforce H&S legislation in a range of premises across the Island.
The officers of the EH team conduct reactive investigations, advisory visits and accident
investigations. Proactive inspections are ordinarily combined with food premise inspections
(food retailers, residential homes, manufactures, hotels, B&Bs, etc.). Reactive advisory
visits can be in a range of business premises across the Island which are outside the remit
of the HSWI, for example retail shops and offices.
5. Do they receive reports which are not statutorily required?
Yes, the inspectorate receives numerous reports from many different sources and methods
of communication. They receive statutory notifications including RIDDOR reports, CDM
notifications or demolition notices etc as well as non-statutory reports including via email,
letter and by telephone.
6. Whether the identity of people reporting incidents is kept confidential:
Certainly, where an anonymous complaint is received (or anonymity is requested) they do
respect the complainant’s wishes at all times however it is explained to them that this may
inhibit the level of investigation or may create difficulties when trying to investigate matters
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where witnesses wish to retain anonymity (if they are the only witness to an incident or
specific complaint).
It is explained that if the incident being reported is specific to the individual then their
identity might easily be assumed by their employer but we ensure maximum discretion at all
times to minimise any possibility of assuming the complainant’s identity. Where there may
be a threat to that individual and this risk is greater than the actual detail of the report we
may make a decision not to investigate the incident, but this is a rare occurrence.
7. How they undertake an investigation?
Following the receipt of a serious complaint or incident report and where it has been
decided that a full investigation is necessary their first action is to undertake a site visit. The
inspectors have powers to require the preservation of the scene of the incident if necessary,
until such times as sufficient evidence has been gathered.
The inspectorate gather evidence including photographic evidence, eye witness details, and
details of any duty holder involved.
They may take witness statements to record eye witness accounts.
They can request that suspects are interviewed under caution
Reports are produced (incident or prosecution) for the Attorney General or Coroner if
required.
Instigate enforcement action where necessary.
Provide advice and guidance to influence H & S culture or safe working practices.

8. What other H&S personnel would you expect to see in the public or private
sector?
Public sector:
The public sector advisory team (Cabinet Office) who ‘advise’ Government departments and
their employees, with 6 officers appears to be adequately resourced whilst the HSWI
(Inspectorate) employs 3.5 (equivalent) inspectors to advise and enforce island wide health
and safety regulation could appear to be under resourced so a more proportionate balance
is expected.
Private sector:
H&S legislation requires employers to have access to suitably competent health and safety
advice, whether by employing their own ‘in house’ adviser or using an independent health
and safety advisory business. There does seem to be sufficient advisory provision to ensure
the requirements of the relevant legislation are satisfied, the inspectorate doesn’t receive
any complaints on this aspect, however we do have to remind employers and others of
these requirements – including those operating within Government departments.
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9. Which other agencies or organisations the H&SWI work inspectorate works
with and how?
HSWI work in partnership with a number of other Government organisations including:


Police: A police officer is usually the first on the scene of a serious incident followed
by police scenes of crimes officers, the first report received is usually from the Police
officer who has already taken witness statement which they will provide for
investigation purposes. The SOCO officer provides their copies of photographs to the
investigation following the appropriate request.
Joint investigations with the Police are not unusual, particularly where there is an
unexplained death and until such times as a cause of death has been determined the
most relevant authority will take the lead in the case.
The Inspectorate has entered into agreements with the Police and continues to enjoy
good working relations. Arrangements include MOUs and Information Sharing
agreements between the 2 agencies to collaborate in various areas such as the
storage and transport of explosives, road traffic accidents, unexplained deaths, the
TT and many other areas where the effectiveness of investigations can be maximised
by cooperation and good working relationships.



Fire service: The Fire Service is often the first responder to many work place
incidents, particularly where fire is involved or if somebody is trapped in a vehicle or
other workplace equipment. There have been numerous occasions where fire officer
personnel have provide witness statements for investigations and provided expert
evidence where required.



OFT: Liaison with them when investigating manufacturing standards (CE marking
etc);
Dangerous Good legislation applicable to the island includes both of HSWI and OFT
areas of responsibility as enforcing authorities, this often requires dual involvement
in activities where dangerous goods such as petroleum spirit or explosives are
included in the work activity, therefore there is often a need to conduct joint visits
where there is this crossover.
The OFT often receive reports of poor workmanship in certain industries, roofing
being the main area, they will hand over information where it may appear that
dangerous activities are being undertaken such as roof work window fitting and
weather protection is being upgraded. These may involve the disturbance of
asbestos containing materials and unsafe work at height requiring HSWI
intervention.



Event organisers such as the ACU and DfE: Collaboration with these organisations is
more common in the run up to and during motorcycling events such as TT and FOM
where support is provided to those organisations seeking advice from the
inspectorate, this advice is not limited solely to the racing aspect but does include
areas such as the safety of grandstands, paddock activities including camping, the
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promenade entertainment including the Funfair. In more recent times planning for
the major road racing events takes place throughout the year, therefore there is a
year round involvement with these organisations.


Coroner and coroners officers: Advice is provided to the Coroners officers
following their request to assist them in the event of any workplace deaths including
those in the care of medical professionals (the hospital, care homes and in mental
health care).



Attorney General’s officers: HSWI works closely with officers in the AG chambers,
providing advice on potential prosecution cases and seeking their advice on legal
matters relating to enforcement options.
The AG’s legal drafting officers are consulted when drafting legislation and reviewing
current legislation;



IOM Government: Inspectors work closely with all government departments and
have been open to provide health and safety advice to anybody that requests our
assistance; however they follow up by signposting these enquiries to the advisory
team operating in the Cabinet Office (the provision of H&S advice to government
departments is their primary function).
HSWI want to be seen as an open and helpful body.
Other Government agencies the HSWI liaise with include:
Ambulance Service
Coastguard
Civil Defence



Off island bodies including:
UK HSE: Use of their specialists, expert witnesses and general advice.
Eire; Commission for Regulation of Utilities (CRU): In relation to offshore
pipeline activities.
Jersey/Guernsey Health and Safety Executive: To discuss common activities
including gas safety, chemical matters and Brexit matters.
Health and Safety Laboratories (HSL): The provision of specialist training and
the use of their experts when an expert witness is required to provide evidence in
criminal investigations.
HSE (Northern Ireland): The HSENI administers a licensing scheme for asbestos
removal contractors (LARCS); IOM businesses are included within their scheme.
HSENI provide technical advice to our team and when on island provide onsite
guidance when required. Inspectors undertake inspection on contractors on behalf
of the HSENI to ensure compliance with licensing standards.
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IOMG Investigating Officers
The Committee asked the following questions about IOMG investigating officers:











Who are the current investigating officers
How are they selected
What training do they receive
How many cases would require investigation in an average year
What types of issues result in investigations
Who appoints officers to a particular investigation and what process is followed
when this is done
How is an investigation conducted
How is confidentiality ensured
What support is available for people who are involved either being investigated or as
witnesses
Is there any option for the identity of the complainant, or others, to remain
confidential
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ANNEX 3 – WHISTLEBLOWING LEGISLATION COMPARISON
BRIEF
Compare whistleblowing legislation in the UK and the Isle of Man and note the recent
developments in the UK. Note anything different in other British Isles jurisdictions.

Summary
This document outlines recent changes to UK legislation. The Manx and UK Acts are
compared, and substantive differences between UK and Irish Acts are considered.

Relevant legislation
Whistleblowing in different jurisdictions is covered under the following legislation:
Jurisdiction

Legislation

Isle of Man

Employment Act 2006

UK

Public Interest Disclosure Act 1998 (Contained within the
Employment Rights Act 1996)

Republic of Ireland

Protected Disclosures Act 2014

Comparison between UK and IOM legislation
Background and Recent Developments.
The Isle of Man Employment Act 2006 includes a version of the UK Public Interest
Disclosure Act 1998. The Isle of Man Act was a close copy of the UK Act.
The UK legislation has subsequently been amended by the 2013 Enterprise and
Regulatory Reform Act. The Isle of Man Act has not been amended to follow this
legislation.
Comparison Overview
IOM legislation largely mirrors UK legislation. Substantive differences are listed below:
Differences resulting from amendments to UK Act in 2013




In the UK, disclosures must be made ‘in the public interest’ to qualify as a
protected disclosure. The Isle of Man Act does not require this.
The UK Act does not require a disclosure to be made ‘in good faith’ to qualify
as protected. The Isle of Man Act does require this.
In UK, an employment tribunal can discount or reduce compensation made
by 25% if they believe that the disclosure was not made in good faith.
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In UK, employees have added protection from actions/non-actions carried
out by other employees or agents of the employer resulting from a protected
disclosure.

Differences already existing



There is an addition in the Isle of Man Act relating to the police.
The section outlining responsible persons to disclose to is worded differently.

Summary of differences
Public interest
In the UK, disclosures must be made ‘in the public interest’ to qualify as protected.
This is not part of the Isle of Man Act.190
In good faith
In the UK, disclosures are not required to be made ‘in good faith’ in order to qualify as
protected, 191 however compensation can be limited where it is absent. The Isle of
Man Act does have a good faith requirement.
Limits to compensation
A section in the UK Act enables employment tribunals to reduce compensation
awarded for detriment suffered in employment due to a protected disclosure.
Compensation can be reduced by up to 25% if it appears that the disclosure was not
made ‘in good faith’.192
Protection against detriment
The UK Act extends the definition of detriment to an employee - saying that this can
come not only from the employer but also from other workers or an agent of the
employer.
In the UK Act, an employee has the right not to be subject to any detriment by another
worker, or by an agent of the employer on the grounds of a protected disclosure.
Actions or deliberate failure of action by these people will be treated as done by the

190 An amendment contained in the 2013 Enterprise and Regulatory Reform Act of Parliament amended section

43B to this effect.
191 An amendment contained in the 2013 Enterprise and Regulatory Reform Act of Parliament amended sections

43C(1), 43E(b) 43F(1)(a) 43G(a), 43H(a) of the Employment Rights Act to this effect. (See next section – Limits to
compensation)
192 An amendment contained in the 2013 Enterprise and Regulatory Reform Act of Parliament amended section

49(6) of the Employment Rights Act 1996 to this effect’ also s123.
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employer, whether or not the employer approved of or was aware of the action/nonaction; the employer has vicarious liability.
It is a defence for the employer to show that all reasonable steps were taken to
prevent other workers from doing these things. It is a defence for the other employee
or agent of the employer if they have received a statement they can reasonably rely
on from the employer that this action/non-action does not contravene the Act.193
The UK Act contains specific provision for the Secretary of State may make regulations
prohibiting an NHS employer from discriminating against an applicant because it
appears to the NHS employer that the applicant has made a protected disclosure.194
Disclosure to employer or other responsible person195
When the failure is not related to their employer, an employee can disclose to a
person who:
(In the UK), has legal responsibility for the conduct of a person or the relevant matter;
(in the Isle of Man), has legal control over the conduct of a person.
Requirement for prescribed persons to report196
Regulations made, under S 43FA of the UK Act, by SI 2017 No. 507 requires each
relevant prescribed person to report annually in writing on the workers’ disclosures
that it has received.
Disclosure to Minister of the Crown/Disclosure to Public Services Commission
In the case of disclosures relating to public bodies, the UK legislation allows for
disclosure to Ministers. Manx legislation allows for disclosure to the Public Services
Commission.197

193 An amendment contained in the 2013 Enterprise and Regulatory Reform Act of Parliament amended sections

47B 1A-E of the Employment Rights Act 1996 to this effect.
194

Section 49B of the Employment Rights Act 1996 (UK)

195 Section 51(1) of the Employment Act 2006 (IOM), section 43(C)(1) of the Employment Rights Act 1996 (UK)
196

Section 43FA of the Employment Rights Act 1996 (UK)

197

Section 53 of the Employment Act 2006
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Disclosure to prescribed person: Extension of meaning of worker
Both Acts define health workers under the relevant legislation for the jurisdiction.198
Application of this part and related provisions to police
There is an added section in the Isle of Man legislation covering the employment
status of police for the purposes of the Act.199
Side by Side Comparison
The most recent developments in UK legislation are highlighted in the comparison to
the Isle of Man Act below.
Section

IOM Employment Act 2006

UK Employment Rights Act 1996

Meaning of
“protected
disclosure”

49 In this Act a “protected disclosure”
means a qualifying disclosure (as
defined by section 50) which is made
by a worker in accordance with any of
sections 51 to 56, or in accordance
with section 13(1) and (2) of the
Bribery Act 2013.

43A In this Act a “protected
disclosure” means a qualifying
disclosure (as defined by section 43B)
which is made by a worker in
accordance with any of sections 43C to
43H.

Disclosures
qualifying for
protection

50 Disclosures qualifying for
protection

43B Disclosures qualifying for
protection

(1) In this Part a “qualifying disclosure”
means any disclosure of information
which, in the reasonable belief of the
worker making the disclosure, tends to
show one or more of the following—

(1) In this Part a “ qualifying disclosure
” means any disclosure of information
which, in the reasonable belief of the
worker making the disclosure, is made
in the public interest and tends to
show one or more of the following—

(a) that a criminal offence has been
committed, is being committed or is
likely to be committed,

(a) that a criminal offence has been
committed, is being committed or is
likely to be committed,

(b) that a person has failed, is failing or
is likely to fail to comply with any legal
obligation to which he or she is
subject,

(b) that a person has failed, is failing or
is likely to fail to comply with any legal
obligation to which he is subject,

198 Section 43K(1) of the Employment Act 2006 (IOM), Section 58 (1)(C) of the Employment Rights Act 1996 (UK)
199

Section 59 of the Employment Act 2006 (IOM)
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(c) that a miscarriage of justice has
occurred, is occurring or is likely to
occur,

(c) that a miscarriage of justice has
occurred, is occurring or is likely to
occur,

(d) that the health or safety of any
individual has been, is being or is likely
to be endangered,

(d) that the health or safety of any
individual has been, is being or is likely
to be endangered,

(e) that the environment has been, is
being or is likely to be damaged, or

(e) that the environment has been, is
being or is likely to be damaged, or

(f) that information tending to show
any matter falling within any one of
the preceding paragraphs has been, or
is likely to be deliberately concealed.

(f) that information tending to show
any matter falling within any one of
the preceding paragraphs has been, is
being or is likely to be deliberately
concealed.

(2) For the purposes of subsection (1), (2) For the purposes of subsection (1),
it is immaterial whether the relevant
it is immaterial whether the relevant
failure occurred, occurs or would occur failure occurred, occurs or would
in the Island or elsewhere, and
occur in the United Kingdom or
whether the law applying to it is that
elsewhere, and whether the law
of the Isle of Man or of any other
applying to it is that of the United
country or territory.
Kingdom or of any other country or
territory.
(3) A disclosure of information is not a
qualifying disclosure if the person
making the disclosure commits an
offence in the Island by making it.

(3) A disclosure of information is not a
qualifying disclosure if the person
making the disclosure commits an
offence by making it.

(4) A disclosure of information in
respect of which a claim to legal
professional privilege could be
maintained in legal proceedings is not
a qualifying disclosure if it is made by a
person to whom the information had
been disclosed in the course of
obtaining legal advice.

(4) A disclosure of information in
respect of which a claim to legal
professional privilege (or, in Scotland,
to confidentiality as between client
and professional legal adviser) could
be maintained in legal proceedings is
not a qualifying disclosure if it is made
by a person to whom the information
had been disclosed in the course of
obtaining legal advice.

(5) In this Part “the relevant failure”, in
relation to a qualifying disclosure,
means the matter falling within
paragraphs (a) to (f) of subsection (1).

(5) In this Part “the relevant failure”, in
relation to a qualifying disclosure,
means the matter falling within
paragraphs (a) to (f) of subsection (1).
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Disclosure to
employer or
other
responsible
person

51 (1) A qualifying disclosure is made
in accordance with this section if the
worker makes it in good faith —

43C (1)A qualifying disclosure is made
in accordance with this section if the
worker makes the disclosure

(a) to his or her employer, or

(a) to his employer, or

(b) if the worker reasonably believes
that the relevant failure relates to the
act or failure to act of a person other
than his or her employer, to the party
exercising responsibility for and having
legal control over the conduct of that
person.

(b) where the worker reasonably
believes that the relevant failure
relates solely or mainly to—
(i) the conduct of a person other
than his employer, or
(ii) any other matter for which a
person other than his employer has
legal responsibility,
to that other person.

(2) A worker who, in accordance with a
procedure whose use by him or her is
authorised by his or her employer,
makes a qualifying disclosure to a
person other than his or her employer,
is to be treated for the purposes of
this Part as making the qualifying
disclosure to his or her employer.

(2) A worker who, in accordance with a
procedure whose use by him is
authorised by his employer, makes a
qualifying disclosure to a person other
than his employer, is to be treated for
the purposes of this Part as making the
qualifying disclosure to his employer.

Disclosure to
legal adviser

52 A qualifying disclosure is made in
accordance with this section if it is
made in the course of obtaining legal
advice.

43D A qualifying disclosure is made in
accordance with this section if it is
made in the course of obtaining legal
advice.

Disclosure to
Public
Services
Commission

53 Disclosure to Public Services
Commission

43E Disclosure to Minister of the
Crown.

A qualifying disclosure is made in
accordance with this section if —

A qualifying disclosure is made in
accordance with this section if—

(a) the worker’s employer is —

(a) the worker’s employer is—

Disclosure to
Minister of
the Crown

(i) an individual appointed under any
enactment by the Public Services
Commission or the Council of
Ministers, or

72

(i) an individual appointed under any
enactment (including any enactment
comprised in, or in an instrument
made under, an Act of the Scottish
Parliament)] by a Minister of the

(ii) a body any of whose members
are so appointed, and

Disclosure to
prescribed
person:

Crown or a member of the Scottish
Executive], or
(ii) a body any of whose members
are so appointed, and

(b) the disclosure is made in good faith
to the Public Services Commission.

(b) the disclosure is made to a Minister
of the Crown or a member of the
Scottish Executive.

54 (1) A qualifying disclosure is made
in accordance with this section if the
worker —

43F (1) A qualifying disclosure is made
in accordance with this section if the
worker—

(a) makes the disclosure in good faith
to a person prescribed by an order
made by the Department for the
purposes of this section, and

(a) makes the disclosure to a person
prescribed by an order made by the
Secretary of State for the purposes of
this section, and

(b) reasonably believes —

(b) reasonably believes—

(i) that the relevant failure falls
within any description of matters in
respect of which that person is so
prescribed, and

(i) that the relevant failure falls
within any description of matters in
respect of which that person is so
prescribed, and

(ii) that the information disclosed,
and any allegation contained in it,
are substantially true.

(ii) that the information disclosed,
and any allegation contained in it,
are substantially true.

(2) An order prescribing persons for
the purposes of this section may
specify persons or descriptions of
persons, and shall specify the
descriptions of matters in respect of
which each person, or persons of each
description, is or are prescribed.

(2) An order prescribing persons for
the purposes of this section may
specify persons or descriptions of
persons, and shall specify the
descriptions of matters in respect of
which each person, or persons of each
description, is or are prescribed.

Prescribed
persons: duty
to report on
disclosures of
information

43FA (1)The Secretary of State may
make regulations requiring a person
prescribed for the purposes of section
43F to produce an annual report on
disclosures of information made to the
person by workers.
(2) The regulations must set out the
matters that are to be covered in a
report, but must not require a report
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to provide detail that would enable
either of the following to be
identified—
(a) a worker who has made a
disclosure;
(b )an employer or other person in
respect of whom a disclosure has been
made.
(3) The regulations must make
provision about the publication of a
report, and such provision may include
(but is not limited to) any of the
following requirements—
(a) to send the report to the Secretary
of State for laying before Parliament;
(b) to include the report in another
report or in information required to be
published by the prescribed person;
(c) to publish the report on a website.
(4) The regulations may make
provision about the time period within
which a report must be produced and
published.
(5) Regulations under subsections (2)
to (4) may make different provision for
different prescribed persons
Disclosure in
other cases

55 (1) A qualifying disclosure is made
in accordance with this section if —

43G (1)A qualifying disclosure is made
in accordance with this section if—

(a) the worker makes the disclosure in
good faith,

(a) …………………………………………………..

(b) he or she reasonably believes that
the information disclosed, and any
allegation contained in it, are
substantially true,

(b) the worker reasonably believes
that the information disclosed, and
any allegation contained in it, are
substantially true,

(c) he or she does not make the
disclosure for purposes of personal
gain,

(c) he does not make the disclosure for
purposes of personal gain,
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(d) any of the conditions in subsection
(2) is met, and

(d) any of the conditions in subsection
(2) is met, and

(e) in all the circumstances of the case,
it is reasonable for him or her to make
the disclosure.

(e) in all the circumstances of the case,
it is reasonable for him to make the
disclosure.

(2) The conditions referred to in
subsection (1)(d) are —

(2) The conditions referred to in
subsection (1)(d) are—

(a) that, at the time he or she makes
the disclosure, the worker reasonably
believes that he or she will be
subjected to a detriment by his or her
employer if he or she makes a
disclosure to his or her employer or in
accordance with section 54,

(a) that, at the time he makes the
disclosure, the worker reasonably
believes that he will be subjected to a
detriment by his employer if he makes
a disclosure to his employer or in
accordance with section 43F,

(b) that, in a case where no person is
prescribed for the purposes of section
54 in relation to the relevant failure,
the worker reasonably believes that it
is likely that evidence relating to the
relevant failure will be concealed or
destroyed if he or she makes a
disclosure to his or her employer, or

(b) that, in a case where no person is
prescribed for the purposes of section
43F in relation to the relevant failure,
the worker reasonably believes that it
is likely that evidence relating to the
relevant failure will be concealed or
destroyed if he makes a disclosure to
his employer, or

(c) that the worker has previously
made a disclosure of substantially the
same information —

(c) that the worker has previously
made a disclosure of substantially the
same information—

(i) to his or her employer, or

(i) to his employer, or

(ii) in accordance with section 54.

(ii) in accordance with section 43F.

(3) In determining for the purposes of
subsection (1)(e) whether it is
reasonable for the worker to make the
disclosure, regard shall be had, in
particular, to —

(3) In determining for the purposes of
subsection (1)(e) whether it is
reasonable for the worker to make the
disclosure, regard shall be had, in
particular, to—

(a) the identity of the person to whom
the disclosure is made,

(a) the identity of the person to whom
the disclosure is made,

(b) the seriousness of the relevant
failure,

(b) the seriousness of the relevant
failure,
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Disclosure of
exceptionally
serious failure

(c) whether the relevant failure is
continuing or is likely to occur in the
future,

(c) whether the relevant failure is
continuing or is likely to occur in the
future,

(d) whether the disclosure is made in
breach of a duty of confidentiality
owed by the employer to any other
person,

(d) whether the disclosure is made in
breach of a duty of confidentiality
owed by the employer to any other
person,

(e) in a case falling within subsection
(2)(c)(i) or (ii), any action which the
employer or the person to whom the
previous disclosure in accordance with
section 54 was made has taken or
might reasonably be expected to have
taken as a result of the previous
disclosure, and

(e) in a case falling within subsection
(2)(c)(i) or (ii), any action which the
employer or the person to whom the
previous disclosure in accordance with
section 43F was made has taken or
might reasonably be expected to have
taken as a result of the previous
disclosure, and

(f) in a case falling within subsection
(2)(c)(i), whether in making the
disclosure to the employer the worker
complied with any procedure whose
use by him or her was authorised by
the employer.

(f) in a case falling within subsection
(2)(c)(i), whether in making the
disclosure to the employer the worker
complied with any procedure whose
use by him was authorised by the
employer.

(4) For the purposes of this section a
subsequent disclosure may be
regarded as a disclosure of
substantially the same information as
that disclosed by a previous disclosure
as mentioned in subsection (2)(c) even
though the subsequent disclosure
extends to information about action
taken or not taken by any person as a
result of the previous disclosure

(4) For the purposes of this section a
subsequent disclosure may be
regarded as a disclosure of
substantially the same information as
that disclosed by a previous disclosure
as mentioned in subsection (2)(c) even
though the subsequent disclosure
extends to information about action
taken or not taken by any person as a
result of the previous disclosure

56 (1) A qualifying disclosure is made
in accordance with this section if —

43H (1)A qualifying disclosure is made
in accordance with this section if—

(a) the worker makes the disclosure in
good faith,

(a) …………………………………………………..

(b) he or she reasonably believes that
the information disclosed, and any
allegation contained in it, are
substantially true,

(b) the worker reasonably believes
that the information disclosed, and
any allegation contained in it, are
substantially true,
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Contractual
duties of
confidentiality

Extension of
meaning of
“worker” etc.
for Part IVA.

(c) he or she does not make the
disclosure for purposes of personal
gain,

(c) he does not make the disclosure for
purposes of personal gain,

(d) the relevant failure is of an
exceptionally serious nature, and

(d) the relevant failure is of an
exceptionally serious nature, and

(e) in all the circumstances of the case,
it is reasonable for him or her to make
the disclosure.

(e) in all the circumstances of the case,
it is reasonable for him to make the
disclosure.

(2) In determining for the purposes of
subsection (1)(e) whether it is
reasonable for the worker to make the
disclosure, regard shall be had, in
particular, to the identity of the person
to whom the disclosure is made.

(2) In determining for the purposes of
subsection (1)(e) whether it is
reasonable for the worker to make the
disclosure, regard shall be had, in
particular, to the identity of the person
to whom the disclosure is made

57 (1) Any provision in an agreement
to which this section applies is void in
so far as it purports to preclude the
worker from making a protected
disclosure.

43J (1) Any provision in an agreement
to which this section applies is void in
so far as it purports to preclude the
worker from making a protected
disclosure.

(2) This section applies to any
agreement between a worker and his
or her employer (whether a worker’s
contract or not), including an
agreement to refrain from instituting
or continuing any proceedings under
any of the Employment Acts or this Act
or any proceedings for breach of
contract.

(2) This section applies to any
agreement between a worker and his
employer (whether a worker’s
contract or not), including an
agreement to refrain from instituting
or continuing any proceedings under
this Act or any proceedings for breach
of contract.

58 (1) For the purposes of this Part
“worker” includes an individual who is
a worker as defined by section 173(1)
(general interpretation) or who —

43K (1)For the purposes of this Part
“worker” includes an individual who is
not a worker as defined by section
230(3) but who—

(a) works or worked for a person in
circumstances in which —

(a) works or worked for a person in
circumstances in which—

(i) he is or was introduced or
supplied to do that work by a third
person, and
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(i) he is or was introduced or
supplied to do that work by a third
person, and

(ii) the terms on which he or she is
or was engaged to do the work are
or were in practice substantially
determined not by him or her but by
the person for whom he or she
works or worked, by the third
person or by both of them,

(ii) the terms on which he is or was
engaged to do the work are or were
in practice substantially determined
not by him but by the person for
whom he works or worked, by the
third person or by both of them,

(b) contracts or contracted with a
person, for the purposes of that
person’s business, for the execution of
work to be done in a place not under
the control or management of that
person and would fall within
paragraph (b) of the definition of
“worker” in section 173(1) if for
“personally” in that provision there
were substituted “(whether personally
or otherwise)”,

(b) contracts or contracted with a
person, for the purposes of that
person’s business, for the execution of
work to be done in a place not under
the control or management of that
person and would fall within section
230(3)(b) if for “personally” in that
provision there were substituted
“(whether personally or otherwise)”,
(ba) works or worked as a person
performing services under a contract
entered into by him with the National
Health Service Commissioning Board
under section 83(2), 84, 92, 100, 107,
115(4), 117 or 134 of, or Schedule 12
to,] the National Health Service Act
2006 or with a Local Health Board
under section 41(2)(b), 42, 50, 57, 64
or 92 of, or Schedule 7 to, the National
Health Service (Wales) Act 2006,
(bb) works or worked as a person
performing services under a contract
entered into by him with a Health
Board under section 17J or 17Q of the
National Health Service (Scotland) Act
1978,

(c) works or worked as a person
providing general medical services,
general dental services, general
ophthalmic services or pharmaceutical
services in accordance with
arrangements made by the
Department of Health under section 3,
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(c) works or worked as a person
providing services] in accordance with
arrangements made—
(i) by the National Health Service
Commissioning Board under section
126 of the National Health Service
Act 2006, or Local Health Board
under section 71 or 80 of the

6, 8 or 10 of the National Health
Service Act 2001,

National Health Service (Wales) Act
2006, or
(ii) by a Health Board under section
2C, 17AA, 17C, 25, 26 or 27 of the
National Health Service (Scotland)
Act 1978, or
(cb) is or was provided with work
experience provided pursuant to a
course of education or training
approved by, or under arrangements
with, the Nursing and Midwifery
Council in accordance with article
15(6)(a) of the Nursing and Midwifery
Order 2001 (S.I. 2002/253), or

(d) is or was provided with work
experience provided pursuant to a
training course or programme or with
training for employment (or with both)
otherwise than —

(d) is or was provided with work
experience provided pursuant to a
training course or programme or with
training for employment (or with both)
otherwise than—

(i) under a contract of employment, or

(i) under a contract of employment, or

(ii) by an educational establishment on
a course run by that establishment,
and any reference to a worker’s
contract, to employment or to a
worker being “employed” shall be
construed accordingly.

(ii) by an educational establishment on
a course run by that establishment;
and any reference to a worker’s
contract, to employment or to a
worker being “ employed ” shall be
construed accordingly.

(2) For the purposes of this Part
“employer” includes —

(2) For the purposes of this Part “
employer ” includes—

(a) in relation to a worker falling within
subsection (1)(a), the person who
substantially determines or
determined the terms on which he or
she is or was engaged,

(a) in relation to a worker falling within
paragraph (a) of subsection (1), the
person who substantially determines
or determined the terms on which he
is or was engaged,
(aa) in relation to a worker falling
within paragraph (ba) of that
subsection, the National Health
Service Commissioning Board, or the
Local Health Board referred to in that
paragraph,
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(ab) in relation to a worker falling
within paragraph (bb) of that
subsection, the Health Board referred
to in that paragraph,
(b) in relation to a worker falling within (b) in relation to a worker falling within
subsection (1)(c), the Department of
paragraph (c) of that subsection, the
Health, and
authority or board referred to in that
paragraph, and
(c) in relation to a worker falling within
subsection (1)(d), the person providing
the work experience or training.

(c) in relation to a worker falling within
paragraph (cb) or (d) of that
subsection, the person providing the
work experience or training.

(3) In this section “educational
establishment” includes any university,
college, school or other educational
establishment.

(3) In this section “educational
establishment” includes any university,
college, school or other educational
establishment.
(4) The Secretary of State may by
order make amendments to this
section as to what individuals count as
“workers” for the purposes of this Part
(despite not being within the
definition in section 230(3)).
(5) An order under subsection (4) may
not make an amendment that has the
effect of removing a category of
individual unless the Secretary of State
is satisfied that there are no longer any
individuals in that category

Application of
this Part and
related
provisions to
police

59 (1) For the purposes of —

43KA (1)For the purposes of—

(a) this Part,

(a) this Part,

(b) section 64 (detriment: protected
disclosures) and sections 71
(complaints to tribunal) and 72
(remedies) so far as relating to that
section, and

(b) section 47B and sections 48 and 49
so far as relating to that section, and

(c) section 118 (unfair dismissal:
protected disclosures) and the other
provisions of Part X so far as relating to
the right not to be unfairly dismissed

(c) section 103A and the other
provisions of Part 10 so far as relating
to the right not to be unfairly
dismissed in a case where the
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in a case where the dismissal is unfair
by virtue of section 118,

dismissal is unfair by virtue of section
103A,

a person who holds, otherwise than
under a contract of employment, the
office of constable or an appointment
as a police cadet shall be treated as an
employee employed by the Chief
Constable under a contract of
employment; and any reference to a
worker being “employed” and to his or
her “employer” shall be construed
accordingly.

a person who holds, otherwise than
under a contract of employment, the
office of constable or an appointment
as a police cadet shall be treated as an
employee employed by the relevant
officer under a contract of
employment; and any reference to a
worker being “ employed ” and to his “
employer ” shall be construed
accordingly.
(2) In this section “ the relevant officer
” means—
(a) in relation to a member of a police
force or a special constable appointed
for a police area, the chief officer of
police;
(b) in relation to a member of a police
force seconded to the National Crime
Agency to serve as a National Crime
Agency officer, that Agency; and
(d) in relation to any other person
holding the office of constable or an
appointment as police cadet, the
person who has the direction and
control of the body of constables or
cadets in question.

Other
interpretative
provisions

60 (1) In this Part —

43L (1)In this Part—

“qualifying disclosure” has the
meaning given by section 50;

“ qualifying disclosure ” has the
meaning given by section 43B;

“the relevant failure”, in relation to a
qualifying disclosure, has the meaning
given by section 50(5).

“the relevant failure ”, in relation to a
qualifying disclosure, has the meaning
given by section 43B(5).

(2) In determining for the purposes of
this Part whether a person makes a
disclosure for purposes of personal
gain, there shall be disregarded any

(2)In determining for the purposes of
this Part whether a person makes a
disclosure for purposes of personal
gain, there shall be disregarded any
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Right not to
suffer
detriment:
Protected
disclosures

reward payable by or under any
enactment.

reward payable by or under any
enactment.

(3) Any reference in this Part to the
disclosure of information shall have
effect, in relation to any case where
the person receiving the information is
already aware of it, as a reference to
bringing the information to his or her
attention.

(3) Any reference in this Part to the
disclosure of information shall have
effect, in relation to any case where
the person receiving the information is
already aware of it, as a reference to
bringing the information to his
attention.

64 (1) A worker has the right not to be
subjected to any detriment by any act,
or any deliberate failure to act, by his
or her employer done on the ground
that the worker has made a protected
disclosure.

47B (1)A worker has the right not to be
subjected to any detriment by any act,
or any deliberate failure to act, by his
employer done on the ground that the
worker has made a protected
disclosure.
(1A)A worker (“W”) has the right not
to be subjected to any detriment by
any act, or any deliberate failure to
act, done—
(a) by another worker of W's employer
in the course of that other worker's
employment, or
(b) by an agent of W's employer with
the employer's authority, on the
ground that W has made a protected
disclosure.
(1B) Where a worker is subjected to
detriment by anything done as
mentioned in subsection (1A), that
thing is treated as also done by the
worker's employer.
(1C) For the purposes of subsection
(1B), it is immaterial whether the thing
is done with the knowledge or
approval of the worker's employer.
(1D) In proceedings against W's
employer in respect of anything
alleged to have been done as
mentioned in subsection (1A)(a), it is a
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defence for the employer to show that
the employer took all reasonable steps
to prevent the other worker—
(a) from doing that thing, or
(b) from doing anything of that
description.
(1E) A worker or agent of W's
employer is not liable by reason of
subsection (1A) for doing something
that subjects W to detriment if—
(a) the worker or agent does that thing
in reliance on a statement by the
employer that doing it does not
contravene this Act, and
(b) it is reasonable for the worker or
agent to rely on the statement. But
this does not prevent the employer
from being liable by reason of
subsection (1B).]

Remedies –
power to
reduce
compensation

(2) This section does not apply where
—

(2) This section does not apply where
—

(a) the worker is an employee, and

(a) the worker is an employee, and

(b) the detriment in question amounts
to dismissal within the meaning of Part
X (unfair dismissal).

(b) the detriment in question amounts
to dismissal (within the meaning of
Part X).

(3) For the purposes of this section,
“worker”, “worker’s contract”,
“employment” and “employer” have
the extended meaning given by
section 58.

(3) For the purposes of this section,
and of sections 48 and 49 so far as
relating to this section, “ worker ”, “
worker’s contract ”, “ employment ”
and “ employer ” have the extended
meaning given by section 43K.

Not present

49 (6) Where—
(a) the complaint is made under
section 48(1A),
(b) the detriment to which the worker
is subjected is the termination of his
worker’s contract, and
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(c) that contract is not a contract of
employment,
any compensation must not exceed
the compensation that would be
payable under Chapter II of Part X if
the worker had been an employee and
had been dismissed for the reason
specified in section 103A.
(6A) Where—
(a) the complaint is made under
section 48(1A), and
(b) it appears to the tribunal that the
protected disclosure was not made in
good faith,
the tribunal may, if it considers it just
and equitable in all the circumstances
to do so, reduce any award it makes to
the worker by no more than 25%.
Regulations
prohibiting
discrimination
because of
protected
disclosure

49B (1) The Secretary of State may
make regulations prohibiting an NHS
employer from discriminating against
an applicant because it appears to the
NHS employer that the applicant has
made a protected disclosure.
(2) An “applicant”, in relation to an
NHS employer, means an individual
who applies to the NHS employer
for—
(a) a contract of employment,
(b) a contract to do work personally, or
(c) appointment to an office or post.
(3) For the purposes of subsection (1),
an NHS employer discriminates against
an applicant if the NHS employer
refuses the applicant's application or
in some other way treats the applicant
less favourably than it treats or would
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treat other applicants in relation to the
same contract, office or post.
(4) Regulations under this section may,
in particular—
(a) make provision as to circumstances
in which discrimination by a worker or
agent of an NHS employer is to be
treated, for the purposes of the
regulations, as discrimination by the
NHS employer;
(b) confer jurisdiction (including
exclusive jurisdiction) on employment
tribunals or the Employment Appeal
Tribunal;
(c) make provision for or about the
grant or enforcement of specified
remedies by a court or tribunal;
(d) make provision for the making of
awards of compensation calculated in
accordance with the regulations;
(e) make different provision for
different cases or circumstances;
(f) make incidental or consequential
provision, including incidental or
consequential provision amending—
(i) an Act of Parliament (including
this Act),
(ii) an Act of the Scottish Parliament,
(iii) a Measure or Act of the National
Assembly for Wales, or
(iv) an instrument made under an
Act or Measure within any of subparagraphs (i) to (iii).
(5) Subsection (4)(f) does not affect
the application of section 236(5) to the
power conferred by this section.
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(6) “NHS employer” means an NHS
public body prescribed by regulations
under this section.
(7) “NHS public body” means—
(a) the National Health Service
Commissioning Board;
(b) a clinical commissioning group;
(c) a Special Health Authority;
(d) an NHS trust;
(e) an NHS foundation trust;
(f) the Care Quality Commission;
(g) Health Education England;
(h) the Health Research Authority;
(i) the Health and Social Care
Information Centre;
(j) the National Institute for Health and
Care Excellence;
(k) Monitor;
(l) a Local Health Board established
under section 11 of the National
Health Service (Wales) Act 2006;
(m) the Common Services Agency for
the Scottish Health Service;
(n) Healthcare Improvement Scotland;
(o) a Health Board constituted under
section 2 of the National Health
Service (Scotland) Act 1978;
(p) a Special Health Board constituted
under that section.
(8) The Secretary of State must consult
the Welsh Ministers before making
regulations prescribing any of the
following NHS public bodies for the

86

purposes of the definition of “NHS
employer”—
(a) a Special Health Authority
established under section 22 of the
National Health Service (Wales) Act
2006;
(b) an NHS trust established under
section 18 of that Act;
(c) a Local Health Board established
under section 11 of that Act.
(9) The Secretary of State must consult
the Scottish Ministers before making
regulations prescribing an NHS public
body within any of paragraphs (m) to
(p) of subsection (7) for the purposes
of the definition of “NHS employer”.
(10) For the purposes of subsection
(4)(a)—
(a) “worker” has the extended
meaning given by section 43K, and
(b) a person is a worker of an NHS
employer if the NHS employer is an
employer in relation to the person
within the extended meaning given by
that section.
Protected
disclosure.

118 An employee who is dismissed
shall be regarded for the purposes of
this Part as unfairly dismissed if the
reason (or, if more than one, the
principal reason) for the dismissal is
that the employee made a protected
disclosure within the meaning of
section 49 (meaning of “protected
disclosure”).
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103A An employee who is dismissed
shall be regarded for the purposes of
this Part as unfairly dismissed if the
reason (or, if more than one, the
principal reason) for the dismissal is
that the employee made a protected
disclosure.

Compensatory
Award

123 (6A) Where—
(a) the reason (or principal reason) for
the dismissal is that the complainant
made a protected disclosure, and
(b) it appears to the tribunal that the
disclosure was not made in good faith,
the tribunal may, if it considers it just
and equitable in all the circumstances
to do so, reduce any award it makes to
the complainant by no more than 25%.

Differences in other Jurisdictions
Ireland
The Protected Disclosures Act 2014 covers whistleblowing in Ireland. Comparisons
have been drawn where there are substantive differences in the meaning of the Acts
as a whole.
Definitions of Protected Disclosure:
The Irish Act specifies that relevant information,
Came to the attention of the worker in connection with the worker’s
employment’200
Whilst the UK Act specifies only that information should be disclosed by a worker.
The Irish Act has two further definitions of disclosures that will be protected:
(f) that an unlawful or otherwise improper use of funds or resources of a public
body, or of other public money, has occurred, is occurring or is likely to occur,
(g) that an act or omission by or on behalf of a public body is oppressive,
discriminatory or grossly negligent or constitutes gross mismanagement201
The Irish Act has an added limitation to acts done or omitted by the employer:

200

Protected Disclosures Act 2014, 5(2)(b)

201

Protected Disclosures Act 2014, 5(3)(f-g),
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(5) A matter is not a relevant wrongdoing if it is a matter which it is the function of
the worker or the worker’s employer to detect, investigate or prosecute and does
not consist of or involve an act or omission on the part of the employer.202
In the Irish law, motivation is not relevant:
(7) The motivation for making a disclosure is irrelevant to whether or not it is a
protected disclosure.203
Assumption of protected disclosure:
(8) In proceedings involving an issue as to whether a disclosure is a protected
disclosure it shall be presumed, until the contrary is proved, that it is.204
Disclosure to prescribed person
In both Acts, prescribed people can be appointed by order. In UK law, this is by the
Secretary of State, and in Irish law, the Minister for Public Expenditure and Reform.
Disclosure to Ministers
In Irish law this is provided for when the employer is a ‘public body’. The UK Act is
more specific, saying:
(a) the worker’s employer is—
(i) an individual appointed under any enactment by a Minister of the
Crown, or
(ii) a body any of whose members are so appointed, and
(b) the disclosure is made to a Minister of the Crown205
Disclosure to legal adviser
Irish legislation specifies types of legal advisers to whom a disclosure can be made –
the UK Act does not:
(Ireland) A disclosure is made in the manner specified in this section if it is
made by the worker in the course of obtaining legal advice (including advice
relating to the operation of this Act) from a barrister, solicitor, trade union

202

Protected Disclosures Act 2014, 5(5)
Protected Disclosures Act 2014, 5(7)
204
Protected Disclosures Act 2014, 5(8)
203

205 Employment Rights Act 1996, 43(e)
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official or official of an excepted body (within the meaning of section 6 of the
Trade Union Act 1941).206
(UK) A qualifying disclosure is made in accordance with this section if it is made
in the course of obtaining legal advice.207
Disclosure in other cases208
In Irish and UK legislation, disclosure can be made in other cases if: the worker
reasonably believes the information to be substantially true, it is not made for
personal gain, and it is overall reasonable for the person to make the disclosure. Both
Acts also require one of the following to be true:
That the worker reasonably believes they will be subject to penalisation/detriment by
the employer, there is reasonable belief that evidence will be concealed/destroyed,
there has been a previous disclosure of substantially similar information.
When determining whether or not disclosure is reasonable, the UK Act will look at
(among other things)
Whether the disclosure is made in breach of a duty of confidentiality owed by
the employer to any other person.209
Further Clauses
Contractual duties of confidentiality are included in the UK Act: these contracts do not
apply to disclosures made under this Act.
The UK Act has a more extensive definition of ‘worker’.210
Northern Ireland
The UK legislation was brought into operation in Northern Ireland on 1 st October
2017.211
Wales
The UK legislation is in operation in Wales.

206 Protected Disclosures Act 2014, 9
207 Employment Rights Act 1996, 43(d)
208 Protected Disclosures Act 2014, 10
209

Employment Rights Act 1996, 43G(3)(d)
43(k)
211
http://www.legislation.gov.uk/nisr/2017/199/made
210 Employment Rights Act 1996,
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Jersey
There is no specific whistleblowing legislation in Jersey.
Guernsey
There is no specific whistleblowing legislation in Guernsey.
EU
Whilst the United Kingdom is no longer an EU Member, ‘new, EU-wide standards to
protect whistle-blowers revealing breaches of EU law in a wide range of areas
including public procurement, financial services, money laundering, product and
transport safety, nuclear safety, public health, consumer and data protection,’212 were
adopted by the European Parliament in April 2019 and by the EU Council in October
2019.
EU Directive 2019/1937213 of 23 October 2019 which came into force on 16 December
2019 states:
(1) Persons who work for a public or private organisation or are in contact with
such an organisation in the context of their work-related activities are often
the first to know about threats or harm to the public interest which arise in
that context. By reporting breaches of Union law that are harmful to the
public interest, such persons act as ‘whistleblowers’ and thereby play a key
role in exposing and preventing such breaches and in safeguarding the
welfare of society. However, potential whistleblowers are often discouraged
from reporting their concerns or suspicions for fear of retaliation. In this
context, the importance of providing balanced and effective whistleblower
protection is increasingly acknowledged at both Union and international
level.

212

‘Protecting Whistle-Blowers: New EU-Wide Rules Approved | News | European Parliament’ (16
April 2019) <https://www.europarl.europa.eu/news/en/press-room/20190410IPR37529/protectingwhistle-blowers-new-eu-wide-rules-approved> accessed 29 August 2020.
213
Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the
protection of persons who report breaches of Union law 2019 [32019L1937].
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Summary of Legislation in EU countries214
Austria
Austria still lacks a specific whistleblower protection law. However, the 2011
amendment to the Public Service Law guaranteed public employees protection
against discrimination if they reported corruption offences. There are very few
whistleblower mechanisms in the private sector, except for a requirement for banks
to have internal whistleblowing systems in place, and protection for employees who
report environmental misconduct.
Belgium
In Belgium only companies in the financial services sector and public institutions are
required to implement a whistleblowing system. The 8 mai 2019 law states that
employees and former public sector employees are entitled to submit reports and
receive protection against retaliation. There are no comprehensive protections for
employees of private companies.
Bulgaria
Despite growing public and political interest in the issue in recent years, Bulgaria has
no specific legislation regarding whistleblower protection and there is no legal
obligation for entities to implement a whistleblowing system. The only law providing
meaningful protection is the Administrative Procedure Code, passed in 2006. This law
allows persons and organisations to report abuses of power, corruption,
mismanagement of public property, and other illegal or inappropriate acts that affect
state or public interests. The law, however, only applies to public sector wrongdoing.
Private sector employees have no specific protections other than a generic labour law
provision that grants workers the right to compensation if they are treated unjustly.
Croatia
On 1st July 2019, Croatia received its first whistleblower protection act, the Law on
the Protection of Persons reporting Irregularities. This act is designed to prohibit
actions that may hinder the reporting of irregularities and offers whistleblowers
protection against retaliation. The act obliges employers with 50 or more employees
to implement a whistleblowing system. Although the protection of whistleblowers
was already subject to partial regulation through the Labour Act, Criminal Code, and

214

‘Whistleblower Protections across Europe – the Legal Context’ (EQS Group)
<https://www.eqs.com/compliance-blog/whistleblower-protections-across-europe-legal-context/>
accessed 13 Aug 2020.
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Act on Data Secrecy, the act is the first piece of Croatian legislation that sets out a
comprehensive legal framework on this subject.
Cyprus
There are no specific regulations regarding the implementation of whistleblowing
systems or the protection of whistleblowers. Certain whistleblowers are however
offered protection under section 59 (6B) of the Anti-Money Laundering and
Combating Money Laundering Law 2007.
Czech Republic
Commercial and public entities are currently not obligated to establish whistleblowing
systems. On 18 February 2019, the Czech Ministry of Justice submitted a proposal for
a new law – the Act on Protection of Whistleblowers – to the Czech Government, but
no complex regulation which would support whistleblowers and provide them with
protection has been implemented yet in the Czech legal system. In June 2020 it was
confirmed that the Czech Minister of Justice would have the legislative draft of a
whistleblowing bill ready by September 2020 which would fulfil the requirements of
the EU Whistleblowing Directive. The proposed law also establishes an Agency for the
Protection of Whistleblowers if the whistleblower opts to report externally.
Denmark
Current legislation obliges companies in the financial sector to implement a
whistleblowing system and allows whistleblowers to remain anonymous. There is no
general legislation for whistleblower protection. Legislation which transposes the EU
Whistleblowing Directive into Danish law is expected during the next parliamentary
session (October 2020).
Estonia
There is currently no obligation for entities to set up a whistleblowing system. Legal
protection for whistleblowers is limited to public sector employees in corruption
cases. The Estonian Anti-Corruption Act decrees that reports from staff of public
institutions regarding suspected corruption or other misconduct by colleagues made
in good faith shall remain confidential and can be disclosed only with the written
consent of the official who made the report. An amendment to the act provides public
employees with protection from retaliation. On 22 July 2020, the Estonian Minister of
Justice confirmed that the bill to transpose the EU Whistleblowing Directive was
underway.
Finland
Though frequently ranked as one of the least corrupt countries in the world, Finland
currently does not oblige entities to implement a whistleblowing system and has no
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legal protection in place for whistleblowers. However in cases where there are
whistleblowing systems in place, these systems have to adhere to the requirements
laid out in the Personal Data Act (523/1999), the Act on Protection of Privacy in
Working Life (759/2004) and the Employment Contracts Act (55/2001). In March 2020
it was reported that Finland’s Ministry of Justice had set up a national working group
for the purpose of transposing the EU Whistleblower Directive.
France
The French anti-corruption Law “Sapin II” requires that companies establish an
internal whistleblowing system that allows employees to report behaviours that
violate the corporate code of conduct (if registered office in France & over 50
employees). Subject to certain conditions, the whistleblower can benefit from criminal
immunity. Whistleblowers benefit from specific protection against any retaliatory or
discriminatory measures within the workplace.
Germany
While entities are not legally obliged to implement a whistleblowing system, they are
strongly advised to do so. The German Corporate Governance Code requires
companies to fulfil legal regulations and corporate guidelines by taking measures such
as implementing a whistleblowing system. Meeting these requirements is mandatory
for all issuers in the regulated market in Germany and increasingly becoming best
practice. And while there is no specific legal protection for whistleblowers, the
German labour court has established certain principles on whistleblowing (“cascade
principle”) which mean that employees are protected if they first try to report
internally to their employer.
Greece
While there is no obligation for entities to implement a whistleblowing system, it is
encouraged. There is no comprehensive legal protection for whistleblowers, however
in April 2014 Greece introduced provisions that aimed to protect people who report
corruption from criminal prosecution for perjury, slander, libel, and breach of
confidentiality and personal data. Additionally, the law bans various forms of
retaliation against public employees who report corruption, including firing,
disciplinary actions, discrimination and withholding promotions. On 20th June 2020 it
was announced that the government had established a legal drafting committee to
prepare the draft law to transpose the EU Whistleblowing Directive.
Hungary
Act CLXV 2013 on Complaints and Whistleblowing came into force on 1st January 2014
which established an electronic whistleblowing system for the public sector operated
by the Commissioner for Fundamental Rights (an ombudsman). Whistleblowing
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reports are registered with an anonymised code and published on the internet in a
form accessible to all without any data relating to the whistleblower’s identity. The
ombudsman then transfers the report to the competent authority for investigation.
The act emphasises that the whistleblower should be protected against retaliation. In
the private sector there is no legal obligation for companies to establish
whistleblowing systems, but if they do, they must meet several requirements. The
whistleblowing rules must be published on the company’s website in Hungarian and
the company must request an application to the data protection authority for
permission to process such data.
Ireland
While Ireland currently has no general obligation on companies to provide
whistleblowing channels, the Money Laundering and Terrorist Financing Regulations
2019 oblige financial institutions and other persons subject to anti-money
laundering/counter-terrorist financing compliance obligations to put in place
independent and anonymous whistleblowing arrangements. The Protected
Disclosures Act 2014 (currently under review) provides legal protection for
whistleblowers and ensures whistleblowers can avail of significant employment and
other protections if they are penalised by their employer. On 6th June 2020 Ireland
announced a public consultation on the transposition of the EU Whistleblowing
Directive into national law. On 12th June 2020 Ireland’s Programme for Government
“Our Shared Future” detailed a commitment to ensure the effectiveness of new
whistleblowing legislation.
Italy
Law No. 179/2017, which came into force on 29th December 2017, expanded existing
whistleblowing protections to the private sector, requiring companies that have
adopted formal compliance programmes pursuant to Legislative Decree No. 231/2001
to also implement a formal whistleblower programme. Acts of discrimination or
retaliation against whistleblowers are prohibited.
Latvia
The Latvian Whistleblowing Law obliges companies with more than 50 employees to
establish a whistleblowing system. The law which came into force on 1st May 2019
ensures legal protection for whistleblowers and that sufficient information and
support for the whistleblowers and support for companies establishing a system are
accessible.
Lithuania
In January 2019 Lithuania introduced legislation which required companies with more
than 50 employees to introduce internal whistleblowing channels. Whistleblowers are
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guaranteed legal protection and may also be remunerated for the information they
report.
Luxembourg
Companies regulated by the CSSF (credit institutions and investment firms
incorporated under Luxembourg Law) are obliged to implement a whistleblowing
system. Other companies that fall outside of the CSSF’s purview are free to decide
whether to opt in on this obligation. The Law of 13th February 2011 introduced
specific provisions to the Labour Code which protect whistleblowers in both the
private and public sector.
Malta
In September 2013 Malta introduced the Protection of the Whistleblower Act which
puts in place a structure for public and private sector employees to disclose
information regarding improper practices and protected whistleblowers from
retaliation. In Malta every employer must have an internal whistleblowing system in
place.
Netherlands
On 1st July 2016 the House for Whistleblowers Act came into force which required
companies with more than 50 employees to put in place internal reporting
procedures. In addition to this act, the Corporate Governance Code requires all
companies listed on the Dutch stock exchange to have whistleblowing procedures in
place. The House for Whistleblowers Act bans retaliation if an employee has a
reasonable belief that their report was accurate. The Dutch bill to implement the
Whistleblower Directive is expected to open for consultation in July 2020.
Poland
Except for banks and investments companies, Polish law does not require Polish
companies to implement whistleblowing systems or provide protection to
whistleblowers. The proposed new Polish law on corporate criminal liability will
however provide protection for whistleblowers and this is in line with the most recent
EU policy.
Portugal
In Portugal there is currently no obligation for companies to establish a whistleblowing
system and there are extremely limited legal protections for whistleblowers. Portugal
has no dedicated whistleblowing law, extremely limited provisions for public and
private sector employees and no government agency that supports or protects
whistleblowers. In January 2020 Portugal confirmed that it will adopt the EU
Whistleblowing Directive into law by the end of the year.
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Romania
In Romania there is no obligation on any company or entity to implement a
whistleblowing system. Legal protection for whistleblowers is limited to public sector
employees. Law 571/2004 protects personnel within public authorities and
institutions who disclose violations of the law.
Slovakia
The Act on Certain Measures Related to the Reporting of Anti-social Activities came
into force in 2015. The act was modified in March 2019 to require all private employers
with at least 50 employees, and all public institutions, to have internal whistleblowing
systems in place. The act provides pre-emptive protections from retaliation in the
workplace. In 2019 a new Office for the Protection of Whistleblowers was established.
Slovenia
There is currently no requirement for companies or organisations to implement a
whistleblowing system. While there is no designated law to protect whistleblowers,
the Integrity and Prevention of Corruption Act provides near-comprehensive
protection to employees who report crime and corruption in good faith.
Spain
The Organic Law on Data Protection and Guarantee of Digital Rights (3/2018) took
effect in Spain on 7th December 2018 and stated that companies may establish
whistleblowing systems in which employees can report — anonymously, if necessary
— any act or behaviour in breach of company regulations, policies, or rules. Spain is
currently debating a proposal for the protection of whistleblowers and on 2nd July
2020 the ABRE Coalition published an open letter calling for the participatory
transposition for the protection of whistleblowers in Spain.
Sweden
There is currently no legal obligation for companies and organisations to set up
whistleblowing systems; it is however a common place and whistleblowers are
generally expected to report internally first. A whistleblower protection law was
introduced in 2016 and a new proposal to transpose the EU Whistleblower Directive
was brought forward in June 2020 that replaces this law. This proposal states that the
whistleblowing law should not be limited to reported breaches of EU law, but also
include information on breaches of Swedish law. The whistleblower should be free to
choose whether to first report through an internal reporting channel or to report
directly through an external reporting channel (not including the media).
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Summary of Legislation outside EU countries, including the UK215
Albania
In Albania private entities with more than 100 employees and public entities with
more than 80 employees (Art. 10 of the Law 60/2016) are obliged to establish internal
reporting units responsible for both receiving and acting on reports. Law 60/2016 also
provides legal protection for whistleblowers. In principle a report should contain the
identification data of the whistleblower and his/her contact data, but the law also
permits anonymous reports if the whistleblower has clearly provided reasons for
anonymity, and if the report contains sufficient data on which the investigation may
start.
Kosovo
Public employers with more than 15 employees, and private employers with more
than 50 employees are obliged to appoint a whistleblowing officer responsible for
processing reports. Laws No. 04/L-043 on Protection of Informants and No. 06/L –085
on Protection of Whistleblowers protect the whistleblower and the persons
associated with the whistleblower from reprisals.
Norway
Under the Working Environment Act established in July 2017, all companies regularly
employing five or more employees need to have a written whistleblowing policy. This
policy should include encouragement for whistleblowers to report on ‘censurable
conditions’, the procedure for internal reporting and name the person(s) responsible
for handling internal reports. The act also prohibits retaliation by the employer against
the whistleblower.
Russia
There is no legal obligation for companies or organisations to establish whistleblowing
systems. However, in the document “Measures to prevent corruption in
organisations” (Меры по предупреждению коррупции в организациях) the
Ministry of Labour and Social Protection strongly encourages it. The Federal
Anticorruption Law No. 273, Article 13.3 requires companies operating in the country
to implement anti-corruption compliance programmes containing specific anticorruption measures. Only whistleblowers in the civil service are protected against
retaliation under Russian law.

215
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Switzerland
In Switzerland there is no obligation for companies and organisations to implement
whistleblowing systems. The National Council discussed whistleblower protection as
part of the current process to revise the Code of Obligation, but it was rejected on 5th
March 2020 for the second time.
Ukraine
Amendments to the Ukrainian law On Prevention of Corruption came into force on 1st
January 2020 which state that law enforcement authorities which fight corruption,
public law organisations, state enterprises, private companies of which more than
50% is owned by the state and companies participating in state tenders exceeding
UAH 20 million (approx. EUR 750,000) must establish protected anonymous channels
for whistleblower reports. Any reports received through these channels must be
reviewed and processed within certain time periods, and the whistleblowers must be
informed of the status of their reports. The law also provides for a financial reward to
incentivise whistleblower reports. Whistleblowers are protected under the law and
they must not face negative consequences. Whistleblowers can choose to report
anonymously either internally or externally to the media or to the authorities.
UK
In the UK only organisations regulated by the Financial Conduct Authority or within
the National Health Service are obliged to establish whistleblowing channels. So far
the Public Interest Disclosure Act 1998 (PIDA) protects whistleblowers from
detrimental treatment by their employer. Apart from that, a bill was presented to
Parliament in late January 2020 which should entitle workers to further protection
against protects workers from detriment and dismissal (including being selected for
redundancy). Detriment is not defined in the legislation, but it might include threats,
disciplinary action, loss of work or pay, damage to career prospects or suspension.
In Northern Ireland, whistleblowers are only protected from victimisation if they are
a worker (employees, agency workers and trainees), they reveal information of the
right type by making what is known as a ‘qualifying disclosure’ (in the public interest
and concerning past, current or future malpractice) and they reveal it to the right
person, and in the right way making it a ‘protected disclosure’.
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Introduction
Remit of the Committee

That a Committee of three Members be appointed to review the effectiveness of the
Government's current whistleblowing policy and any relevant legislation, and to
report.
Relevant documents
IOM
Employment Act 2006
Public Interest Disclosure (Prescribed Persons) Order 2016 (SD No. 2016/0321)
DfE Guide
IOM Government whistleblowing policy
Transcripts of previous Select Committee hearings
Transcripts of Employment Tribunal cases
UK
(UK) Employment Rights 1996
Public Interest Disclosure (Prescribed Persons) Order 2014 (SI 2014/2418) (as
amended by SI 2015/1981) and 2016/968)
The Prescribed Persons (Reports on Disclosure of Information) Regulations 2017 (SI
2017/507)
Other
Those documents mentioned in section 5
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1.

History of Protected Disclosure legislation in the UK and
IOM

UK legislation
The Public Interest Disclosure Act 1998 (“PIDA 1998”) inserted a new Part 4A into
the Employment Rights Act (ERA) 1996 to provide protection, in certain
circumstances, for whistle-blowers. The ERA 1996 defines the type of disclosures
that are protected and also seeks to regulate to whom the disclosures can be made.
The relevant provisions came into force on 2 July 1999.

IOM legislation
The provisions were included in what became the Employment Act 2006.
The provisions were based closely on UK provisions of the time. However, these have
been updated (Enterprise and Regulatory Reform Act 2013 / the Small Business,
Enterprise and Employment Act 2015).
There is no limit to compensation for whistleblowing (detriment and dismissal). Note
that the only other case where there is no limit is detriment / dismissal for a health
and safety related reason.
DfE had sought to include updated provisions in the Miscellaneous Amendments
Schedule to the Equality Act but the drafter was concerned that the Bill was
becoming too big and complex and they were not included.
There has been no new employment bill since that time though there are plans for a
new bill once work on the Equality Act has been completed (after Jan 2020).
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2.

How the legislation works

(Employment Act 2006 Part IV and sections 64 and 118; also the Public Interest
Disclosure (Prescribed Persons) Order 2016)
Workers' statutory rights in relation to this subject are explained in a DfE guide.
Qualifying disclosures
An employer must not take action against a worker for disclosing information about
alleged wrongdoing to a specified person or body, subject to certain safeguards. The
terms 'worker' and ‘employer’ are defined very widely for this purpose.
The information being disclosed must relate to one of the following - past, present or
likely to happen:


a criminal offence;



a failure to comply with a legal obligation;



a miscarriage of justice;



a danger to the health or safety of an individual;



damage to the environment;



concealment of any of the above.
Persons to whom a disclosure can be made
The disclosure must be to one of the following:



the worker's employer;



in the case of wrongdoing by a person other than the employer, the person in charge
of that person;



the worker's legal adviser (but note that whereas this provision would cover a qualified
advocate protection may not extend to lay advisers);



to the Public Services Commission, in the case of worker whose employer is (a) an
individual appointed by the Public Service Commission or the Council of Ministers or
(b) a body whose members are so appointed;



the person or body responsible for regulating a particular activity (the list of regulators
for this purpose is set out in the Public Interest Disclosure (Prescribed Persons)
Order 2016);



another person, where the disclosure is made reasonably and in good faith and there
is good reason for not reporting to the employer or a regulator.
In general, where workers make disclosures other than to their employer more
onerous conditions of protection will apply.
Non disclosure agreements etc.
Any provision of an agreement between a worker and the worker’s employer
(whether or not a worker’s contract), including an agreement to refrain from
instituting or continuing any proceedings or any proceedings for breach of contract is
void in so far as it purports to preclude any worker from a protected disclosure.
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Detriment and dismissal
A worker has the right not to be subjected to any detriment for making a protected
disclosure. The right may be enforced by complaint to the Employment and Equality
Tribunal.
Dismissal of an employee for making a protected disclosure is automatically unfair.
Compensation that the Tribunal may award for making a protected disclosure is not
subject to the usual limits.
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3.

Recent reforms made in the Employment and Equality
Tribunal Rules 2018

DfE noted the legislative issues that the Sutton / Creechurch cases were throwing up.
We couldn’t amend the Employment Tribunal Rules to apply to a case that had
already commenced.
However, we had to produce new Rules for the new EET Tribunal so took account of
those points which could be dealt with in the new Rules


There is a new rule (Rule 10) whereby, in a whistleblowing case, the Tribunal
may, with the consent of the complainant, send a copy of the complaint to a
regulator listed in Schedule 1 to the Public Interest Disclosure (Prescribed
Persons) Order 2016. This should help to ensure that any whistleblowing issues
are appropriately investigated.



The maximum amount of costs that the Tribunal may award without detailed
assessment is increased from £500 to £2,000. (The corresponding limit in the
British Rules is now £20,000. But the general principle that a costs order or
preparation time order will not normally be made will, however, remain in place
– this is to protect complainants)



Provision is made for preparation time orders; these are orders which require a
complainant or respondent to make a payment to another party, who is not
legally represented, in respect of their preparation costs. The amount of a
preparation time order is the number of hours assessed multiplied by an hourly
rate of £25, to a maximum of £2,000. But, as above, the general principle is that
such an order will not normally be made.



Where, very exceptionally, the Tribunal orders costs to be determined by detailed
assessment, the Tribunal is given a discretion to undertake this task itself though
the High Court may still assess costs if ordered by the Tribunal. The main
advantage is that it saves time and expense for both the paying and receiving
party.



The circumstances where a costs order or preparation time order may be made
are widened to include: where a complaint or response has no real prospect of
success; where a party has made a false or exaggerated allegation; and where
the Chairperson decides that a complaint or response should not be accepted but
the complainant or respondent takes that decision to review and is unsuccessful
in his or her application.
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4.

Main changes to UK legislation since the Employment Act
2006 was enacted

Enterprise and Regulatory Reform Act 2013
Part 2 of the Enterprise and Regulatory Reform Act 2013 contained a number of
amendments to the law, on protected disclosures. The Act made the following
changes:


whistle-blowers have to show that their complaints were in the public
interest, not simply about their own contracts. Complaints / grievances
about contracts of employment are removed from the scope of
'whistleblowing' protection.

Rationale1
The Employment Appeal Tribunal decision in Parkins v Sodexho Ltd [2002] IRLR
109 raised the possibility that any complaint about any aspect of an individual’s
employment contract could lay the foundation for a protected disclosure. This
has led to claims being lodged at employment tribunals that would not otherwise
have been brought and is contrary to the intention of the legislation.
The effect of the amendment is to insert a specific public interest test into
the ERA 1996. This ensures that, in order to benefit from protection,
whistleblowing claims must in the future satisfy a public interest test and
disclosures which can be characterised as being of a personal rather than public
interest will not be protected. For example, if a worker does not receive the
correct amount of holiday pay (which may be a breach of the terms of his/her
contract of employment), this is a matter of personal rather than wider interest.
The claimant must also show that the belief that the disclosure was in the public
interest was reasonable in the circumstances.


Expansion of the definition of worker etc

Rationale
Section 20: Extension of meaning of “worker”
The effect of the amendment is to widen the definition of “worker” in section 43K
of the ERA 1996. At present, the NHS has certain contractual arrangements in
place for workers in health services in England, Scotland and Wales which are
not afforded whistleblowing protection because they fall outside the definition.
This amendment will ensure that section 43K will apply to these workers.
In addition, there is a new power so that the definition of “worker” in section 43K
can more readily be amended so as to keep it up to date. The power can be used
to increase the scope of protection. It can, however, only be used to remove
categories of individuals where, in the opinion of the Secretary of State, no such
individuals exist (i.e. the category has become obsolete).2

1

Information as regards rationale is from the Explanatory Notes to the relevant UK Act.

2

Section 43K has also been amended by various pieces of health legislation.
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removing the 'good faith' requirement for a disclosure to qualify as
protected, but reducing compensation by up to 25% where a disclosure
was not in good faith.

Rationale
The effect of this amendment is to remove the requirement in sections 43C, 43E,
43F, 43G and 43H that a disclosure be made in good faith in order to be a
protected disclosure and benefit from whistleblowing protections. In addition, the
section amends the ERA 1996 to provide employment tribunals with the power
to reduce an award of compensation by up to 25%, where a protected disclosure
has not been made in good faith.
“Good faith” is not defined in the ERA 1996, but the courts have held that where
the predominant motive of the individual making the disclosure was not directed
at remedying one of the wrongs listed in section 43B of the ERA 1996, but was
instead for some ulterior purpose, the disclosure is unlikely to have been made
in good faith. (See Street v Derbyshire Unemployed Workers’ Centre [2004] IRLR
687)
Currently, the requirement for a disclosure to be made in good faith can effect
the success of the claim. If an employment tribunal finds that a disclosure was
not made in good faith and instead there was an ulterior motive which was the
predominant reason for the disclosure, the claim will fail.
Section 18 alters the effect of the good faith test; the issue of good faith will now
be considered by a tribunal in relation to remedy, rather than liability, so a claim
will not fail as a result of an absence of good faith. The employment tribunal will
have the discretion to reduce a compensatory award by up to 25% in the event
they find the disclosure has not been made in good faith.


making employers vicariously liable for detriments by fellow workers,
subject to the normal statutory defense that they took all reasonable
steps to prevent the unlawful conduct. This enables protected
disclosure related detriment claims to be made against co-workers.

Rationale
The effect of this amendment is to introduce a vicarious liability provision so that
where a worker is subjected to a detriment by a co-worker done on the ground
that the worker made a protected disclosure, and this detriment is done in the
course of the co-worker’s employment with the employer, that detriment is a
legal wrong and is actionable against both the employer and the co-worker.
The employer will only be liable for a detriment where it is done by a worker in
the course of employment or by an agent of the employer with the employer’s
authority. In this context, the term “agent” refers to someone who is appointed
by the employer to perform duties on their behalf (such as a contractor).
Employers are able to rely on the defence in new subsection (1D) of section 47B
of the ERA 1996 if they have taken all reasonable steps to prevent the co-worker
from subjecting the whistle-blower to a detriment. If the defence applies the
employer will not be liable for the actions of the co-worker.
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Where a whistle-blower is bullied or harassed by a co-worker but the employer
can use the defence in subsection (1D), the co-worker will still be liable and the
worker could bring a claim against that co-worker.
Advantages of suing the individuals are as follows –
-

lower standard of proof required (subjecting a worker to a detriment is
easier to prove than showing the reason (or principal reason for a dismissal
was the complainant made a protected disclosure;

-

compensation for injury to feelings is recoverable in a detriment claim3 but
is limited to £5,000 in an injury to feelings in an unfair dismissal claim;

-

maximises pressure on the respondent and their professional advisers,
particularly if the decision maker is the owner of the business and may find
his / her home at risk in the litigation

-

with multiple respondents the employer has additional costs and difficulties
to deal with;

-

where the employer is insolvent or potentially insolvent the whistle-blower
may still be able to recover any tribunal award.

The trend follows a recent a recent Court of Appeal case, Osipov v International
Petroleum, where two directors who put Mr Osipov through a sham disciplinary
process were each held personally liable for $2 million.
The Small Business, Enterprise and Employment Act 2015


introduced reporting requirements for prescribed persons

Rationale
During the passage of the Enterprise and Regulatory Reform Act 2013, the
Government committed to run a call for evidence on whistleblowing in order to
establish if there was a case to make changes to the existing statutory
framework. The responses to the call for evidence included comments on the role
of regulators and other bodies who are prescribed as recipients of whistleblowing
disclosures for the purposes of Part 4A of the Employment Rights Act 1996. The
comments indicated a lack of consistency in the approach taken by these
“prescribed persons” and a lack of communication by them. Section 148 aims to
address these problems by giving the Secretary of State a power to require
prescribed persons to report annually on the whistleblowing disclosures they
receive.
The Prescribed Persons (Reports on Disclosures of Information) Regulations 2017
(SI 2017/507 were subsequently approved by Parliament.
3

For claims presented on or after 6 April 2019, the Vento bands for injury to feelings awards are
as follows:




a lower band of £900 to £8,800 (less serious cases)
a middle band of £8,800 to £26,300 (cases that do not merit an award in the upper
band), and
an upper band of £26,300 to £44,000 (the most serious cases), with the most exceptional
cases capable of exceeding £44,000
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included protection for applicants for employment to the health
service. This prevents blacklisting jobseekers who have made
protected disclosures against previous employers, and brings the
whistleblowing legislation into line with the Equality Act 2010;

Rationale
On 11 February 2015, Sir Robert Francis QC published the report of his
whistleblowing review (“Freedom to Speak Up”) which considered how to build
an open and honest reporting culture in the NHS. The report stated that legal
protection should be enhanced and referred specifically to job applicants who
faced discrimination by employers (about whom the protected disclosure had not
been made) on the basis that they had previously made a protected disclosure.
Section 149 aims to address such discrimination and provides the Secretary of
State with a power, through regulations, to prohibit defined NHS employers from
discriminating against a job applicant because it appears to the NHS employer
that the applicant has made a protected disclosure.
The Children and Social Work Act 2017


included protection for applicants for employment in children’s social
care

Rationale
The amendment gives the Secretary of State a power, through Regulations, to
prohibit relevant employers (as defined in new section 49C(7)) in England,
Scotland and Wales from discriminating against a person who applies for a
children’s social care position (an "applicant") because it appears to the
employer that the applicant has made a protected disclosure For the purposes
of this new section, an employer discriminates against an applicant if, because
it appears to the employer that the applicant has made a protected disclosure,
the employer refuses the applicant’s application or in some other way treats the
applicant less favourably than it treats or would treat other applicants in
relation to the same contract. In addition, the Secretary of State through such
regulations may also confer jurisdiction (including exclusive jurisdiction) on
employment tribunals or the Employment Appeal Tribunal, make provisions for
the grant or enforcement of remedies specified by a court or tribunal, and make
provision for the making of awards of compensation calculated in accordance
with the regulations.
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5.

UK and European Developments / Publications

EU
New EU Wide Rules to protect whistle-blowers
DIRECTIVE (EU) 2019/… OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
... on the protection of persons reporting on breaches of Union law (April 2019)
Those disclosing information acquired in a work-related context, on illegal or harmful
activities, will be better protected, under new EU rules. The new rules, lay down
new, EU-wide standards to protect whistle-blowers revealing breaches of EU law in a
wide range of areas including public procurement, financial services, money
laundering, product and transport safety, nuclear safety, public health, consumer and
data protection.
Safe reporting channels
To ensure potential whistle-blowers remain safe and that the information disclosed
remains confidential, the new rules allow them to disclose information either
internally to the legal entity concerned or directly to competent national authorities,
as well as to relevant EU institutions, bodies, offices and agencies.
In cases where no appropriate action was taken in response to the whistle-blower’s
initial report, or if they believe there is an imminent danger to the public interest or a
risk of retaliation, the reporting person will still be protected if they choose to
disclose information publicly.
Safeguards against retaliation
The law explicitly prohibits reprisals and introduces safeguards to prevent the
whistle-blower from being suspended, demoted and intimidated or facing other
forms of retaliation. Those assisting whistle-blowers, such as facilitators, colleagues,
relatives are also protected.
Member states must ensure whistle-blowers have access to comprehensive and
independent information and advice on available procedures and remedies free-ofcharge, as well as legal aid during proceedings. During legal proceedings, those
reporting may also receive financial and psychological support.
Next steps
The law came into force in December 2019. However Member States have until
December 2021 to comply with the new rules.
UK
All Party Parliamentary Group for Whistleblowing
Whistleblowing The Personal Cost of Doing the Right Thing and the Cost to Society
of Ignoring it (July 2019)
Contains many ideas for reform, some of which are reproduced in the table at at
section 0.
The Group has also published the report Making Whistleblowing Work for Society in
July 2020, which includes research on whistleblowing cases. The research, the Group
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suggests, demonstrates the inadequacy of the current system in protecting
whistleblowers and supports the case for a whistleblowing regulatory body.
A Private Members’ Bill to establish an Office of the Whistleblower was introduced in
the House of Lords in January 2020.
Transparency International
Transparency International is an international non-governmental organization which
is based in Berlin, Germany, and was founded in 1993. Its non profit purpose is to
take action to combat global corruption with civil societal anti-corruption measures
and to prevent criminal activities arising from corruption.
Transparency International publications
ALTERNATIVE TO SILENCE: WHISTLE-BLOWER PROTECTION IN 10 EUROPEAN
COUNTRIES (NOV 2009)
POLICY POSITION 01/2010: WHISTLEBLOWING: AN EFFECTIVE TOOL IN THE
FIGHT AGAINST CORRUPTION (JAN 2010)
WHISTLEBLOWING IN EUROPE: LEGAL PROTECTIONS FOR WHISTLE-BLOWERS IN
THE EU (NOV 2013)
A BEST PRACTICE GUIDE FOR WHISTLEBLOWING LEGISLATION (MARCH 2018)
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6.

Suggestions for legislative and other reform

Suggestion

Commentary

How achieved

(A) Amendments to employment
and related law4
(1) Require whistle-blowers to UK Government change
show that their complaints (see section 4).
were in the public interest,
Desirable Change
not simply about their own
contracts /
remove
complaints / grievances about
contracts of employment from
the scope of 'whistleblowing'
protection.

Amendments to EA
by Employment
(Amendment) Bill.

(2) Further expand the coverage UK Government change
of
the
legislation
by (see section 4).
expanding the definition of
The definition could be
worker
expanded if there are
lacunae.

Amendments to EA
by Employment
(Amendment) Bill.

(3) Remove the 'good faith'
requirement for a disclosure
to qualify as protected, but
reduce compensation by up to
25% where a disclosure was
not in good faith.

UK Government change
(see section 4).

Amendments to EA
by Employment
(Amendment) Bill.

(4) Make employers vicariously
liable for detriments by fellow
workers, subject to the
normal statutory defense that
they took all reasonable steps
to prevent the unlawful
conduct.
This
enables
protected disclosure related
detriment claims to be made
against co-workers.

UK Government change
(see section 4).

Desirable Change
(removes possible legal
argument used against
whistle-blowers)

Desirable Change. Also
prevents the employer
from winding up the
company to avoid paying
compensation.

(5) Introduce
reporting UK Government change
requirements for prescribed (see section 4).
persons
Desirable Change

4

‘Related law’ in this context means the Equality Act 2017
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Amendments to EA
by Employment
(Amendment) Bill.

Amendments to EA
by Employment
(Amendment) Bill
and new
Regulations.

(6) Include
protection
for UK Government change
applicants for employment to (see section 4).
the health service and in
Desirable Change
children’s social care

Amendments to EA
by Employment
(Amendment) Bill.

Could consider protecting
all applicants – not just in
the NHS and children’s
social care.
(7) Allow the Tribunal to award
full costs in whistleblowing
detriment / dismissal cases
where the complainant is
successful.

In light of the case
Robert James Costain
Sutton V Creechurch
Capital Limited where
whistle-blower ran up
very substantial legal
fees.

Amend Employment
and Equality
Tribunal (EET) Rules
2018

(8) Remove the £5,000 injury to
feelings cap in cases where
the Tribunal finds that an
employee’s dismissal was for
making a protected disclosure
(and hence automatically
unfair).

Note injury to feelings
awards can already be
made in detriment cases
though neither UK nor
IOM legislation actually
says this.

Amendments to EA
by Employment
(Amendment) Bill.

But injury to feelings
payments are not
available in unfair
dismissal cases in the UK.

(9) Clarify the law regarding the The Sutton / Creechurch
payment of compensation for case showed the law to
personal injury and for be unclear.
aggravated and exemplary
damages

Amendments to EA
by Employment
(Amendment) Bill.

(10) Give the Tribunal powers In 2013 the UK gave
to impose fines on employers tribunals powers to order
that breach employment law employers to pay a
penalty of between £100
and £5,000, payable to
the Secretary of State
where the tribunal finds
that an employer has
breached certain
employment rights and
there are aggravating
features.(There is a 50%
discount for payment
within 21 days).

Amendments to Part
9 (Enforcement) of
the Equality Act by
Employment
(Amendment) Bill.
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(11) Tighten up rules on Suggested by “Protect”5
confidentiality agreements by
requiring a clear description of
the limits of confidentiality
provisions within a written
statement of employment
particulars (in the case of
confidentiality
clauses
in
employment contracts).

Amendment to EA
Part II (Rights
during employment
(written
particulars)) by
Employment
(Amendment) Bill.

(12) Tighten up EA section 57 Suggested by “Protect”6
(Contractual
duties
of
confidentiality) by adding “no
agreement made before,
during or after employment,
between a worker and an
employer may preclude a
worker from making a
protected disclosure.”

Amendment to EA
by Employment
(Amendment) Bill.

(13) Tighten up Equality Act Suggested by “Protect”7
section 139 (Contracting out)
of the Equality Act
by
requiring
all
conciliated
settlements to state ‘for the
avoidance of doubt, nothing
should
preclude
(the
employers
name)
from
making
a
‘protected
disclosure’.

Amendment to Part
10 (Contracts etc)
of the Equality Act
by Employment
(Amendment) Bill.

(14) Review the prescribed
person list in the Public
Interest
Disclosure
(Prescribed Persons) Order
2016

New Order to be
approved by
Tynwald.

Other possible measures
(15) Reverse the burden of Suggested by APPG
proof

Amendment to EA
by Employment
(Amendment) Bill.

(16) Extend coverage to any Suggested by APPG
harmful violation of integrity
Could capture lower level
and ethics, which may be organisational failings.
harmful to public interests
even when not criminal or
illegal.

Amendment to EA
by Employment
(Amendment) Bill.

https://protect-advice.org.uk/government-nda-proposals-a-good-place-to-start/
https://protect-advice.org.uk/government-nda-proposals-a-good-place-to-start/
7
https://protect-advice.org.uk/ndas-put-public-at-harm-stop-whistleblowers-speaking-out/
5

6
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(17) Consider setting up a
Government agency based on
the EHRC but with powers to
assist whistle-blowers or even
an
independent
whistleblowing office
(18) Impose
obligation
report
misconduct
organisations.

Would depend upon
whether an IOM Equality
body were to emerge.
Would be expensive

to Robert Sutton
on

(19) Impose obligation on
employer or regulator to
investigate allegations
(20) Provide legal
whistle-blowers

aid

to Could be limited to initial
advice

Amendment to the
Equality Act by
Employment
(Amendment) Bill?

This is wider than
employment law.
Could potentially be
achieved by an
overarching law or
on a sectoral basis
(e.g. through the
FSA)? Would the
obligation con
unethical as
opposed to illegal
conduct?
?

Changes to legal aid
rules?

(21) Provide legal support to Could be based on
whistle-blowers
whether the whistleblower had a reasonable
prima facie case

?

(22) Empower regulator
support whistle-blowers

?

to Suggested by APPG

(23) Require organisations to
have a whistleblowing policy –
Tied in with this there could be a
requirement in the written
1.
particulars to specify where
the organisation’s policy could
be found and how an
individual worker is to blow
2.
the whistle.

Suggested by APPG who
suggest such a policy
should -

?
The written
statement
establish accessible and requirement would
reliable
channels
and be dealt with via
processes
to
report amendments to EA
Part II.
wrongdoing;
ensure thorough, timely
and
independent
investigations
of
whistleblower disclosures;
3. adopt internal processes to
take any measure required
to remedy or prevent any
wrongdoing;
4. arrange for robust internal
mechanisms of protection
from
any
form
of
retaliation.
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(B) Administrative
arrangements
/
legislative actions

non

(24) MIRS to keep statistics on Would provide better
cases with a whistleblowing information.
dimension and any complaints
regarding the same

MIRS

(25) Better guidance material / Suggested by Robert
Sutton
signposting / training

Would fall to
Tribunal Service /
DfE/ MIRS

(26) Government to consider
setting up a whistle-blowing
hotline for all workers and / or
anonymized
independent
portals for whistle-blowers to
use.

Cabinet Office /
AGC?

Suggested by Robert
Sutton
Suggested by APPG
Some companies offer
such a service8

See for example https://www.expolink.co.uk/whistleblowing-hotline/ourhotline/?gclid=EAIaIQobChMIhL3Dy5uU5AIVQ-h3Ch0A6Av4EAAYASAAEgKST_D_BwE
8
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ANNEX 5 - CASES IN THE EMPLOYMENT AND EQUALITY
TRIBUNAL OR THE HIGH COURT OF JUSTICE OF THE ISLE OF
MAN
The following cases are all either from the Employment & Equality Tribunal (EET), High
Court of Justice of the Isle of Man (HCJ) or Court of Summary Jurisdiction (CSJ) which
concern protected disclosures.
Mr Robert Sutton v Creechurch Capital Limited
Judgments
Sutton v Creechurch Capital
Sutton v Creechurch Capital
Creechurch Capital v Sutton
Sutton v Creechurch Capital
Sutton v Creechurch Capital
Sutton v Creechurch Capital
Sutton v Creechurch Capital
Creechurch Capital v Sutton

EET
EET
HCJ
EET
EET
HCJ
EET
HCJ

10 Apr 2017 (J2102)216
09 Aug 2017 (J2103)217
16 Jan 2018 (J1994)218
19 Jun 2018 (J1592)219
09 Aug 2018 (J1593)220
08 Oct 2018 (J1194)221
09 Oct 2018 (J2453)222
21 Jan 2019 (J2500)223

In August 2019 M&P Legal wrote a review entitled ‘The Cost of Penalising
Whistleblowers’224 which discusses this case, and comments on the breakdown of the
compensation and damages awarded to Mr Sutton,
Taylor v Hewitt & oths
Judgment
Taylor v Hewitt & oths

EET

216

20 Nov 2015 (J2397)225

https://www.judgments.im/content/J2102.htm, accessed 24 Aug 2020
https://www.judgments.im/content/J2103.htm, accessed 24 Aug 2020
218
https://www.judgments.im/content/J1994.htm, accessed 24 Aug 2020
219
https://www.judgments.im/content/J1592.htm, accessed 24 Aug 2020
220
https://www.judgments.im/content/J1593.htm, accessed 24 Aug 2020
221
https://www.judgments.im/content/J1194.htm, accessed 24 Aug 2020
222
https://www.judgments.im/content/J2453.htm, accessed 24 Aug 2020
223
https://www.judgments.im/content/J2500.htm, accessed 24 Aug 2020
224
https://www.mplegal.im/uploads/mpreview/MP-Review-August-2019.pdf, accessed 10 Oct 2020
225
https://www.judgments.im/content/J2397.htm, accessed 10 Oct 2020
217
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This hearing considered whether the claimant was regarded as employee for the
purposes of the Employment Act 2006 and, if not, whether they would be classed as
a worker.

Mark Versluijs v Department Of Home Affairs (Fire & Rescue Service)
Judgment
Mark Versluijs v DHA (Fire & Rescue Service) EET 05 Mar 2020 (J2664)226

Dr Claire Tinwell v Department of Health and Social Care
Judgments
Tinwell v DHSC (pre hearing review)
EET
Tinwell v DHSC (decision amended on review) EET
Tinwell v DHSC (review decision)
EET
DHS v Tinwell
HCJ

04 Jun 2019 (J2659)227
28 Nov 2019 (J2631)228
28 Nov 2019 (J2630)229
23 Jun 2020 (J2694)230

Mr Alfred Jones v Manx Utilities Authority
Judgments
Jones v MUA
Jones v MUA

EET
EET

18 Jan 2019 (J2481)231
02 Apr 2019 (J2526)232

HMAG v John Griffin
Judgments
HMAG v John Henry Griffin
Griffin v HMAG

CSJ

226

03 Dec 2018 (Unpublished)
HCJ
06 Sep 2019 (J2597)233

https://www.judgments.im/content/J2664.htm, accessed 11 Oct 2020
https://www.judgments.im/content/J2569.htm, accessed 11 Oct 2020
228
https://www.judgments.im/content/J2631.htm, accessed 11 Oct 2020
229
https://www.judgments.im/content/J2630.htm, accessed 11 Oct 2020
230
https://www.judgments.im/content/J2694.htm, accessed 11 Oct 2020
231
https://www.judgments.im/content/J2481.htm, accessed 11 Oct 2020
232
https://www.judgments.im/content/J2526.htm, accessed 11 Oct 2020
233
https://www.judgments.im/content/J2597.htm, accessed 11 Oct 2020
227
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Griffin v HMAG
Griffin v HMAG

234
235

HCJ
HCH

01 Oct 2019 (J2603)234
15 Oct 2019 (J2610)235

https://www.judgments.im/content/J2603.htm, accessed 11 Oct 2020
https://www.judgments.im/content/J2610.htm, accessed 11 Oct 2020
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ANNEX 6 - ISLE OF MAN GOVERNMENT WHISTLEBLOWING
POLICY ANALYSIS
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Isle of Man Government
Whistleblowing
(Confidential Reporting)

There is no absolute guarantee
of confidentiality

Policy and Guidance

Office of Human Resources, Cabinet Office
September 2016
V3
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There are several
additions to this
policy after 2016 incl ref to DPA 2018
- if not a full reissue there should
be a versions table
inside

Introduction by the Chief Minister Hon Allan Bell
Needs updating to show
MHK
commitment of current Chief
Minister - or replace with
message from Chief Secretary

The Isle of Man Government values its people and is committed to supporting and
promoting an environment of openness, integrity and accountability. The
responsibility for creating such an environment is shared by everyone and everyone
has a role to play.
It is also
possible that a
concern will
arise when
someone has
made a mistake

Within any organisation it is important to provide safeguards for staff. As a channel
for members of staff to speak up when someone is acting recklessly, flouting
Government policy, breaching our code of conduct or potentially breaking the law, a
robust Whistleblowing policy is essential. A climate of open communication,
supported by a clear procedure for dealing with concerns, can help to reduce
misconduct and ensure that any such concerns are dealt with expeditiously.
The Whistleblowing Policy is intended to encourage and enable you to raise serious
concerns internally in the first instance without fear of reprisal.
This revised Policy, which has been endorsed by the Council of Ministers with the
support of the Chief Officers Group, relates to all Isle of Man Government staff and
comes into effect on 1 September 2016.
Hon Allan Bell MHK
Chief Minister
August 2016
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Executive Summary
1. Background

This emphasis in this section feel negative
in tone - by way of comparison we
consider the Introduction in the DfE
Whistleblowing – A Brief Guide (August
2019), more positive.

The Whistleblowing (Confidential Reporting) Policy was originally developed in 2007
when the Employment Act 2006 came into force. This legislation introduced the
concept of ‘Protected Disclosures’ which provides for workers to be protected when
making disclosures regarding serious wrongdoing on the part of work colleagues.
This Policy was reviewed in 2009 when a few minor amendments were made to the
Policy. In December 2013 the Bribery Act 2013 came into force, precipitating the
requirement for an Anti-Bribery Policy as well as a review of the Whistleblowing
Policy.

Challenging words,
may put off people
who feel they would
be 'telling tales'
The focus should
be on the
importance of
raising concerns

2. Key Points of the Whistleblowing Policy

Suggest
consistency - refer
to 'in bad faith'
instead of
vexatious /
malicious

The Whistleblowing Policy seeks to promote a culture in which workers can raise
concerns without fear of victimisation or recrimination, but in the knowledge that
complaints shown to be malicious or vexatious will lead to disciplinary action. The
Whistleblowing Policy makes it clear that any attempt to thwart the whistleblower by
a fellow worker will be treated as serious misconduct. Challenging words;

Non-adherence to the requirements of either the Employment Act 2006 or the
Bribery Act 2013 could potentially result in both financial loss and reputational
damage to the Isle of Man Government.

Challenging words;
again mentioning
that making a
disclosure may
result in a
possibility of
dismissal is not
encouraging

Under the Employment Act 2006 the dismissal of an employee will be automatically
unfair if the principal reason for their dismissal is that they have made a "protected
disclosure". The Act also protects workers from being subjected to any detriment on
the ground that they have made a "protected disclosure.” The Act does not protect people from detriment - it
just provides a potential remedy if it occurs,
provided thy are prepared to engage with an
employment tribunal

4. Responsibility and Procedure

The Whistleblowing Policy confirms that overall corporate responsibility for ensuring
compliance lies with Accounting Officers, who are responsible for completing an
annual return for submission to the Chief Secretary.
Another warning but vague what
does 'required to
avoid activity which
breaches this
policy' actually
mean? Just another
discouraging
message.

The focus should
be on an open
culture which
welcomes
concerns being
raised - see DfE
2019 Guide

again may put off
people off

3. Risk
The risk that the
concern being
raised by the
employee is
overlooked is not
highlighted.

Mention of
disciplinary action
at this stage may
put people off

During Oral
Evidence we heard
from the Chief
Secretary that the
annual return was
no longer required also see 14 - don't
need both

Employees are required to avoid activity that breaches this Policy which sets out a
safe confidential procedure to follow to report any suspicious activity. Guidance is
also offered to line managers who are often the first point of contact for employees
Confidentiality is not guaranteed - this is explained in more detail
raising such a concern.
later and should not be claimed here

A flowchart is included to illustrate the procedure when considering making a
protected disclosure/blowing the whistle.
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Whistleblowing Policy
1.

Policy Statement
Isle of Man Government is committed to the highest possible standards of
openness, integrity and accountability. In line with that commitment
members of staff are encouraged to raise serious concerns regarding any
aspect of Government’s work through the appropriate channels without fear
of reprisal.

Positive and to the
point - great

2.

Policy Aims
This policy aims to:
i.

Use of language
needs to be
consistent - used
so far :
serious concern;
wrongdoing;
potential breach;
complaint;
suspicious
activity.

ii.
iii.
iv.
v.
vi.
3.

provide a coherent and consistent framework to enable Government staff to
understand and implement procedures to enable compliance with the law
and regulations;
Is the assumption here
enable members of staff to identify what constitutes a serious concern or that anything less serious
will be resolved
wrongdoing;
informally?
enable and encourage members of staff to effectively report a potential
breach;
provide avenues for members of staff to raise concerns and receive feedback
on any action taken;
allow members of staff to take the matter further if they are dissatisfied with
The concern does not
their line manager’s response;
have to be raised with the
reassure members of staff that they will be protected from reprisals or
line manager; should
highlight other options.
victimisation for whistleblowing in good faith.
Principles
The Isle of Man Government values its people and seeks to support an
environment promoting the three fundamental principles of corporate
governance: openness, integrity and accountability. The responsibility for
creating such an environment is shared by everyone and everyone has a role
to play.

4.

Scope
i.

This policy applies to all persons in the employment of any Statutory Board,
Government Department or Office (all hereinafter referred to as “the
Government”), whether full-time, part-time, temporary, casual, agency
worker, volunteer or consultant.

ii.

The policy applies to all of Government’s activities as well as to all
contractors and suppliers to Government of goods and/or services. The Clerk
of Tynwald’s Office is not part of the Government, but has agreed that this
policy will be applied in that Office as if it were. References to the
Government should therefore be taken to be, in so far as the Clerk of
Tynwald’s Office is concerned, the Tynwald Management Committee.
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5.

Government’s Expectation and Commitment to Action
i.

The Government requires that all members of staff and those with whom it
deals:
a) act honestly and with integrity at all times;
b) safeguard the Government’s resources and good reputation;
c) comply with the spirit, as well as the letter, of the law and regulations
of all jurisdictions in which the Government operates, in respect of
the lawful and responsible conduct of activities.

ii.

The Government commits to:

Is this someone reporting
someone for not reporting a
concern or failing to investigate
a concern reported to them?

The law says subject to detriment
which may include
victimisation

6.

a) setting out a clear Whistleblowing Policy and keeping it up to date;
b) making all members of staff aware of their responsibilities to adhere
strictly to this policy at all times;
c) encouraging staff to be vigilant and to report any suspicions of
wrongdoing, providing them with suitable channels of communication
and ensuring sensitive information is treated appropriately;
d) providing information to all staff about how to report breaches and
suspected breaches of this policy;
e) rigorously investigating instances of alleged wrongdoing and assisting
police and other appropriate authorities in any resultant prosecution;
f) taking firm and vigorous action against any individuals involved in
wrongdoing;
g) ensuring that staff members who blow the whistle in good faith are
not victimised in line with the law and this policy.

Safeguards
i.

It is the intention of this policy to make it clear that members of staff can
speak out without fear of victimisation, discrimination or disadvantage.

ii.

Nothing within this policy document overrides the statutory rights of any
member of staff.

Repeat of 5 ii g)

7.

Privacy Notice
The Office of Human Resources (OHR) and relevant Department, Board or
Office Privacy Notices describe how personal information about an employee
is collected and used during and after their working relationship within the
Isle of Man Government and what legal basis there is for gathering and
retaining that information in accordance with the Data Protection Act 2018
including the General Data Protection Regulation. For further details about
the information collected and retention periods, please refer to the Office of
Human Resources’ Privacy Notice and the relevant Department, Board or
Office’s Privacy Notice which are incorporated in to this document by
reference.

Page | 6
132

How about
'adhere to the
policy'
in this section

Repetitive and too
focused on IOMG
making people do
things - which it
can't
a) add 'and easily
accessible'
b/c) remove if you
have added adhere
to above
d) covered by a)
e) the investigating
is covered in the
policy - assisting
other agencies is ok
f) suggest 'holding
those individuals
involved in
wrongdoing to
account'
g) suggest ' ... not
subject to
detriment'

8.
Again the confusion
about breaching
this policy - this is
the policy about
how to WB not
about all the things
which might
constitute
something a person
may WB about

8iv This needs
explanation re
what is meant
(again) by 'breach
this policy'
8iv If you want a
culture where
people feel free to
speak up if they
have a concern
you have to make
them feel safe and
supported

Your Responsibility
i.

The prevention, detection and reporting of wrongdoing are the responsibility
of all those working for the organisation or under its control. All staff and
members are required to avoid activity that breaches this policy.

ii.

You must:
a)
ensure that you read, understand and comply with this policy;
b)
raise concerns as soon as possible if you believe or suspect that a
breach of this policy has occurred, or may occur in the future.

iii.

Whistleblowers are discouraged from approaching the media or politicians, as
doing so may hamper an objective investigation if the matter extends into
the public domain.

iv.

As well as the possibility of civil and criminal prosecution, staff and members
that breach this policy will face disciplinary action, which could result in
dismissal for gross misconduct.

9.

Your Assurance

i.

The Government recognises that the decision to report a concern is not an
easy one to make, not least because of the fear of reprisal from those being
reported or other colleagues. The Government will not tolerate harassment
or victimisation from members of staff and will take appropriate action,
including the application of disciplinary procedures, to protect you where you
make a disclosure in good faith. It will be the responsibility of the Designated
Officer (See Appendix E) to ensure that appropriate action is taken against
any person who places you, your colleagues or your family under any duress
arising from any disclosure you may make in good faith.

ii.

If your concerns cannot be confirmed by an investigation, no action will be
taken against you, except where you raise a matter you know to be false
and/or where you commit or attempt to commit a criminal offence contrary
to the Employment Act 20061, the Official Secrets Act 1911 (an Act of
Parliament) or the Bribery Act 2013.

iii.

It may assist members of staff who are considering their obligations in
making a disclosure to know that there are methods of protection available in
certain circumstances which would give the person making the disclosure
protection from their identity being made known. For example, if information
gave rise to a prosecution, the usual approach taken by the Isle of Man
Constabulary in practice, is to make an application to the Court for a Public
Interest Immunity Order (“a PII Order”). A PII Order allows the Isle of Man
Constabulary to refuse to disclose, in the criminal proceedings, the identity of
the informant in a public court. In civil proceedings, injunctions or civil
restraints can be used to ensure that protection is afforded where required.
All such protection is in the ultimate discretion of the Court; however those
protections are available if required.

9i This paragraph
is better

This is very clear
and something
anyone could
understand - it tells
me unless I am
lying or doing
something criminal I
can raise my
concern

This is useful but
stop at discretion of
the Court' - there is
no guarantee

10.
i.

1

This section is
similar in purpose
to 5i - don't need
both

Confidentiality
While openness is the ideal, in practice members of staff may feel anxious
about identifying themselves at the outset. This policy makes provision in

Employment Act 2006 - Protected Disclosures Part IV
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It would be helpful
here to list what
types of concern
would be protected
disclosures; the
later sections on
other procedures
would then make
more sense as there
would be context.

Could also ref (at
least in a footnote)
that under the law
EA s 55 recourse re
detriment may not
be available unless
certain conditions
are met

Again this is useful
but a bit too
reassuring re
confidentiality

such instances for confidentiality to be maintained, and for your name not to
be revealed without your consent. It may be vital to proceedings that you
make a statement to be included in evidence. Where possible your witness
statement may be anonymised.
ii.

Confidentiality
cannot be promised

Where confidentiality is promised it may be that others will try to deduce
your identity, even though your name will not be disclosed. For this reason
‘open whistleblowing’ (where those involved know what the issue is and who
has raised it) is encouraged as the best approach. This openness makes it This language is very
and does not
easier for the organisation to assess the issues, plan how to investigate the negative
suggest a positive,
matter, get more information, understand any hidden agendas, avoid witch open culture in which
concerns can be
hunts and minimise the risk of mistrust or paranoia developing.
freely raised.

11.
This is only really
relevant if there is
an anonymous
reporting tool like
e.g. Crimestoppers
The tip-off and audit
route is a valid
investigative route
and could be made
more use of where
anonymity or
confidentiality is
requested

i.

This policy strongly encourages you to put your name to your allegation.
Protection against reprisals offered under this policy depends upon the
organisation knowing your identity. Concerns expressed anonymously are
much more difficult to investigate as it is impossible to seek clarification or
additional information.

ii.

It may therefore not be possible to progress a concern that has been raised
anonymously. Anonymous allegations may be treated as a tip-off, and may
be followed up via a routine audit.

12.
i.

Suggest
consistency - refer
to 'in bad faith'
instead of
vexatious /
malicious

Anonymous Allegations

ii.

13.

Repeats 9ii and
confidentiality does
not seem relevant in
this context

Untrue Allegations

If you make an allegation in good faith, but it is not confirmed by the
investigation, no action will be taken against you. If you have requested
confidentiality, this will be maintained following the outcome of the
investigation if you so request.

If the investigation indicates that the disclosure made by you appears to
have been vexatious, malicious or for personal gain, this is likely to result in
appropriate action being taken against you under the disciplinary process.
Relationship with other Procedures

i.

The Anti-Bribery Procedure confirms that it is the duty of public officials to
report bribery both to the Designated Officer as per the Whistleblowing
procedure and to a Constable in the IOM Constabulary Economic Crime
Unit.2

ii.

Financial irregularities must be reported to the Director, Audit Advisory
Division, Treasury3 or to a Fraud Liaison Officer.

This is a helpful
clarification of the IOMG
policy - but the recourse re
detriment applies in every
case of a PD no matter what
policy applies internally

iii.

12 ii Move this up to
section 8 - and care
with language something may
'appear' one way to
me and quite
different to
someone else.
Perhaps:
Concerns raised
must not be in bad
faith or for personal
gain; if this is
proven appropriate
action may be
taken ...

The Whistleblowing procedure is intended to cover concerns that fall outside
the scope of other procedures, such as:
Corporate Complaints Procedures for public use: Departments, Boards and
Offices have their own individual Complaints Procedures.

2

Anti-Bribery Policy 4.1 ‘Statutory Obligations: Duty of certain public officials to report
bribery’
13 - how about other statutory requirements to report
3
Financial Regulations FDA04
e.g. safeguarding, medical professional reporting
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obligations, health and safety obligations to report etc

Not sure why there
are both Grievance
and FAW - could
be combined?
Personal /
individual matter =
FAW
Wider interest =
WB

iv.

Grievance Procedures: A grievance or private complaint is a dispute about
the member of staff’s own employment position and has no additional public
interest dimension. There are separate procedures in place for each staff
group to enable individuals to lodge a grievance relating to their own
employment.

v.

Bullying, harassment and discrimination: Where a member of staff is
concerned about the way they are being treated, they may raise the matter
under the Fairness at Work Policy, which provides details of the procedure to
be followed. Where a member of staff is concerned about the way that a
colleague is being treated the individual may be encouraged to raise the
matter through the Fairness at Work Policy and/or to seek help or advice
from a union, a Contact Officer or Staff Welfare.

Although IOM
does not have a
Public interest test
for PD

14.

Responsible Officer
i.

Each Accounting Officer has overall responsibility for the maintenance and
operation of this policy within their respective organisations and will report
annually to the Chief Secretary on the incidence of cases reported, and their
status or outcome in a form that does not breach the confidentiality
agreement covered by this policy.

ii.

As a matter of good governance, the Audit Advisory Division of the Treasury
will undertake random checks on the incidence of cases reported and the
outcome.

See ES 4 above re Annual
report

15.

Statutory Rights

i.

This policy does not affect your statutory rights. Your attention is drawn to
the provisions of Part IV of the Employment Act 2006 which affords statutory
protection to an employee who makes a protected disclosure.

ii.

For any disclosure to qualify for statutory protection it must be made to
those persons or bodies prescribed either in the Act or included on the list in
the Public Interest Disclosure (Prescribed Persons) Order 2016, as
appropriate. (‘Prescribed Persons’ are certain external bodies to which
matters may properly be reported.)

iii.

Your attention is drawn to the Department for Enterprise Guide entitled A
Brief Guide to Whistleblowing December 2016. All procedures arising from
this policy will be subject to the provisions of the Data Protection Act 2002.

iv.

For further information on legislation relevant to protected disclosures see
Appendix D.

This need to be
really clear - no
matter what this
policy, or any other
policy says making
a PD gives
protection from
detriment - with
recourse through
the EET

The DfE Guide is
helpful - reissued
in Aug 2019, but
not only about
statutory rights

Where could
someone get
advice on this?

How does an Accountable Officer
have responsibility for the
maintenance of the policy?

DPA now 2018 should be in a
point on its own

16.

Statutory Obligations

i.

Legislation does not offer you general protection in all circumstances. For
example you will not be protected if you commit an offence by making the
disclosure in breach of any obligations you may have under the Official
Secrets Act 1911 (an Act of Parliament which applies on the Isle of Man).
Specifics of the offences under the Official Secrets Act, including but not
limited to spying and harbouring spies, are included in that Act. This policy is
not a full or authoritative statement of the law, but sets out the policy of the
Government in respect of Whistleblowing, which if followed, is likely to
ensure compliance with the Employment Act 2006.
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Is there ever a
statutory
responsibility to
make a
disclosure ?
In certain
employment or
circumstances
there is but not in
the general sense.
This should be
explained in para 8
above.

ii.

For further information with regard to your responsibility to make a
disclosure and the circumstances under which you would be protected under
legislation see A Brief Guide to Whistleblowing December 2016 issued by the
Department for Enterprise and also a table listing legislation relevant to
protected disclosures in Appendix D.

17.

Caveats – Misuse of the Policy

Already in 15 iii and same applies
The DfE Guide is
helpful - reissued
in Aug 2019, but
not only about
statutory rights

This policy:
i.

does not guarantee protection for any member of staff who owns up to any
substantive misconduct, nor is it designed to allow those who defraud or
damage the organisation to escape punishment;

ii.

does not guarantee members of staff a privileged position in any redundancy
situation that may arise, nor should it automatically stop any managerial or
disciplinary action that may already be under way;

iii.
18.

Is this section
necessary?

restricts the scope of disciplinary action for misuse of the policy to cases
where the concern is found to be false AND it was raised in bad faith.
Consultation and Review
This policy has been drawn up in consultation with other employing
authorities and staff organisations and will be reviewed every five years,
subject to any changes precipitating an interim review.
Appendix A
Guidance for Individuals

Suggest 1. is ensure
you read this policy
carefully and then
follow this guidance
re raising a concern

1. Raising a concern
i.

Members of staff are often the first to realise that there may be something
seriously wrong within their organisation. However, they may not wish to
speak up because they may feel disloyal towards colleagues and their
employer if they do so. They may also be concerned that they will be subject
to victimisation or harassment if they speak out, or may feel it is easier to
ignore their concerns if they only have an inkling or suspicion that something
may be wrong. The Government is committed to ensuring that all of us have
a safe, reliable and confidential way of reporting any suspicious activity.
Every member of staff should know how they can raise concerns.

ii.

We all have a responsibility to help detect, prevent and report instances of
wrongdoing. If you have a concern regarding a suspected instance of noncompliance, please speak up – your information and assistance will help.
a)
i.

Realise this is
setting the scene
again for an
individual but much
of it is above in 6, 8
and; consider taking
out everything from
'However' to
'suspicious activity'
as it does not add
anything

WB isn't always
wrongdoing or noncompliance - and
this repeats 1 above

What concerns should be raised under this policy?
As a general guide, you should report your concerns if you consider it
would be in the public interest to stop the malpractice and, if appropriate,
for sanctions to be applied.
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a) ii & iii would be
better placed in c)
which is about how
concerns may be
raised

Suggest:

ii.

Although you are not expected to prove the truth of an allegation, you
will need to demonstrate to the person contacted that there are sufficient
grounds for your concern. Wherever possible provide information (facts)
in your disclosure; eg ‘the wards have not been cleaned for the past two
weeks and sharps have been left lying around’ rather than a generalised
allegation such as, ‘the hospital is not complying with health and safety
requirements.’

iii.

You may discuss your concern with a work colleague, who may also have
knowledge of the matters you wish to raise, and you may consider
making a joint disclosure. The earlier you express your concerns, the
easier it will be to take action and to minimise any negative impact on the
Government.

iv.

Issues which should be raised under this policy, and the list is not
exhaustive, are where there is a suspicion or direct evidence that the
following have been, are being, or are likely to be, committed by a fellow
member of staff:

Concerns which
should be raised
under this policy,
and the list is not
exhaustive, are
where any of the
following has, may
be or is likely to
happen.

(1)
(2)
(3)
(4)

While it is helpful to
provide examples, it
may be more
straightforward to
list a-f in s50(1) of
the EA 2006 here
and then follow with
some specific
scenario examples.

(5)
(6)
(7)
(8)

This information
should appear much
earlier - in para 8
above

(9)
(10)
(11)
(12)
(13)
(14)
(15)

Reassurance re if in
doubt report is
good, but should
include caveat that
only those in a-f are
qualifying PDs

v.

b)

a criminal offence or activity;
fraud;
financial mismanagement or corruption;
physical or emotional abuse of prisoners, children or the elderly in
care;
health and safety issues concerning transport that puts the safety
of workers or visitors at risk;
health and safety issues concerning the workplace that puts the
safety of workers or visitors at risk;
medical negligence in health care establishment;
undue favour shown, either on a contractual matter, or to a job
applicant;
bad working practice;
breaches of legislation, eg Health and Safety, Data Protection Act;
risks to the environment eg dumping damaging material;
a breach of the Government, Department, Regulatory or
Professional Body Code of Conduct;
a breach of the Government Financial Regulations;
concealment of any of the above;
payments in exchange for awarding contracts and/or offering,
taking or soliciting bribes (Whistleblowing in regard to bribery
needs to be reported as per the Whistleblowing procedure and
Anti-Bribery Procedure ie to a Designated Officer and a Constable
in the Isle of Man Constabulary Economic Crime Unit4.

For any issues not listed here, you should use your judgment as to
whether to take action under this policy. If in any doubt, you are
advised to follow the terms of this policy and make a disclosure. Should
your report relate to issues outside its scope, you will be advised
accordingly.
With whom should your concerns be raised?

4

Anti-Bribery Policy 4.1 ‘Statutory Obligations: Duty of certain public officials to report
bribery’
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i.

You are encouraged in the first instance to raise your concern with your
line manager. If, however, you do not feel confident using this avenue,
there are other safe alternatives.

ii.

An officer of your Board, Department or Office has been appointed to act
as a Designated Officer under this policy. You should refer your concerns
to that officer in the event that you do not wish to report the issue to
your manager. A list of Designated Officers can be found at Appendix E
or on the Intranet ‘Anti-Fraud, Bribery and Corruption’ site. If you do not
have access to the Intranet, please call the Office of Human Resources
on 685000 or email irp.ohr@gov.im for the contact details of a
Designated Officer in your area. You are encouraged to disclose your
name to the Designated Officer whenever possible. If you have other
queries in this regard please call the Treasury Audit Advisory Division
Confidential Reporting telephone number 686546 or email
enquiries.audit@gov.im. Your query will be dealt with on a confidential
basis.

iii.

If the concern involves the Designated Officer, the matter should be
reported to the Accounting Officer who will appoint an alternative
Designated Officer. If the concern involves the Chief Executive, then this
will be reported to the Minister or Chairperson responsible for that
Department, Board or Office, who will decide how the investigation will
proceed.

iv.

If you require further advice you may wish to contact your trade union
office or the Manx Industrial Relations Service (MIRS). This is an
independent and impartial service which is available free of charge to
any individual or organisation. MIRS can be contacted by telephone on
672942 or by email at iro@ir.gov.im. Any discussions held with MIRS are
confidential.

v.

Alternatively you may seek advice from the UK independent charitable
body “Public Concern at Work”. This organisation operates a helpline and
can be contacted by telephone on 0207 404 6609 or by email at
helpline@pcaw.co.uk. Public Concern At Work will give free,
independent, confidential advice at any stage of the process, but may
not be familiar with Isle of Man legislation or our Governmental system.
Information given to a helpline will not constitute legal notification to the
organisation.

vi.

For a flowchart illustrating the Whistleblowing process see Appendix F.

Put info re the
contacts in
Appendix E and just
ref to that here.
The sentences re
disclosing your
name and
confidential basis
are in c iv so take
out here

Why is raising
concerns to
prescribed persons
not mentioned?

iv & v should be in a
section of this
Appendix called External Advice because these are
not people you can
WB to

Put vi in 1
of this
Appendix

i says raise verbally;
then ii says best in
writing - which is it?

add in info from a) ii
& iii in this how to
section which will
reduce duplication

c)

How should you raise your concern?

i.

You are encouraged to raise any concerns verbally with your line
manager in the first instance. Although you are not expected to prove an
allegation, you will need to demonstrate that there are sufficient grounds
for your concern.

ii.

Concerns are best raised in writing, though they can also be expressed
verbally e.g. through a telephone call. As much information as possible
should be given, which should include:
(1) the background to the concern;
(2) name/s of individual/s involved;
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They are
Accountable
Officers now; is
Minister/Chair most
appropriate - in
current structure
would suggest AAD
is better option think Minister would
go there anyway

consistent language
- replace
'malpractice' with
'events giving rise
to the concern'
remove 'i.e. ground
for suspicions'
this implies that a
person can discuss
a concern and then
decide not to
proceed - that the
concern raiser is in
control
Q where does that
leave the person
who cannot unhear
that concern

(3) details of dates and places where the malpractice occurred or is
likely to occur;
(4) the reasons why you are particularly concerned/making the
disclosure, i.e. ground for suspicions.

iii.

If you raise your concern formally by invoking the policy with your line
manager, a Designated Officer, via the Audit Advisory Division
Confidential Reporting telephone number 686546 or by email to
enquiries.audit@gov.im, a record should be made of the key details and
a copy may be shared with you.

iv.

You are encouraged to provide your name when you make a disclosure
under this policy. Your identity can be protected and confidentiality will
be respected if subsequent action is taken.

2. How the Government will respond to a disclosure
What about
opportunity for
informal resolution
with Line Manager
first?

i.

If that isn't an option
then suggest all first
contact is with
WBDO

What is the purpose
of the WBDO if all
concerns go to the
Acc Off anyway

ii.

Again is there no
option for an early
resolution?
If not then line
manager and WBDO
are just extra steps
which may increase
the risk of a leak of
names or concerns

iii.
This appears to be
the early resolution
option but we are
already with the Acc
Off and possibly
AAD
Public Interest is not
significant in Manx
law - can be for the
policy but suggest
adding a note to say
of not PI then there
will be a discussion
about an alternative
route e.g. FAW

Where concerns are raised, whether in writing or otherwise, an initial
confidential interview will be arranged between you and the Designated
Officer to discuss the matter as soon as practicable. At this stage you will be
asked if you are content for your identity as a party disclosing information, to
be disclosed during the investigation. You will be reassured about protection
from possible reprisals or victimisation and you will also be asked whether or
not you wish to make a formal statement. In either case, a brief summary
of the interview will be recorded, which will be agreed by both you and the
Designated Officer and a copy given to you for your records.
All concerns will then be reported to the Accounting Officer, usually the Chief
Executive of your Department, and may be progressed in conjunction with
the Director, Audit Advisory Division. Bear in mind, that if investigation
leads to criminal or civil proceedings, any information or evidence gathered
as part of the investigation, even if it is not subsequently used in the
proceedings, may be disclosed as part of the legal obligations of the parties,
unless protection is available due to public interest, or other such protection
by way of a restraint or injunction which could be granted by the Court. (See
page 7 No. 8 of this document)
All future internal proceedings will be of a confidential nature. In order to
protect individuals and those accused of misdeeds or possible malpractice,
initial enquiries will be made to decide whether an investigation is
appropriate and, if so, what form it should take. Some concerns may be
resolved by agreed action without the need for investigation. If urgent
action is required, this will be taken before any substantive investigation is
conducted. Consideration of what is in the public interest will be of
paramount importance.

iv.

If the concern raised involves the Designated Officer, the Accounting Officer
will appoint an alternative Designated Officer.

v.

If the concern involves a Chief Executive, the Minister or Chairperson
responsible for that Department, Board or Office will decide how the
investigation is to proceed. This may include an external investigation.

vi.

The action taken will depend upon the nature of the concern. Where
appropriate, the matters raised may:
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as previous
remember to caveat
re confidentiality

after 'practicable'
add 'remember you
may be
accompanied
as per xii below also missing in
section 9
after 'investigation'
add 'remember
absolute
confidentiality
cannot be
guaranteed (see
section 10)'

Bear in mind
suggests that
thinking about this
might change
someone's mind - it
is important info to
share but as before
no on can unhear
what they now know
and is it really the
case that a concern
would not be being
addressed because
someone doesn't
want to?
The information
should go below iii
as that is the point
at which the
investigation
process is
mentioned

iv & v Duplicate of b)
iii - take out here

Would a disciplinary process
not follow an investigation maybe take out here - or list as
a separate bullet

Duplication - said in
iii that an
investigation may
not be needed

OK - First formal
check point on Flow

a) be investigated internally by management or the Treasury Audit
Advisory Division, or through the disciplinary process;
b) be referred for specialist advice (e.g. to the Attorney General’s
Office);
c) be referred to the Police;
d) be referred to the Director, Audit Advisory Division;
e) form the subject of an independent inquiry;
f) be subject to any combination of the above.

vii.

In order to protect individuals and the Government, initial enquiries will be
made to decide whether an investigation is appropriate and, if so, what form
it should take. Concerns or allegations that fall within the scope of specific
procedures (e.g. child protection, Fairness at Work or discrimination issues)
will normally be referred for consideration under those procedures.

viii.

Some concerns may be resolved by agreed action without the need for
investigation.

ix.

In any case where the preliminary enquiries give grounds for believing that a
criminal offence may have been committed, reference should be made to the
Disciplinary Procedures laid down in the terms and conditions of the
individual who is alleged to have committed the offence.

x.

The Designated Officer will write to you within ten working days of a concern
being raised to:
a)
b)
c)
d)

acknowledge that the disclosure has been received;
indicate how the matter will be dealt with;
advise you prior to any initial enquiries being made;
advise you whether further investigations are likely to take place and if
not, why not, and
e) give an estimate of how long it will take to give you a final response.

This should be
included in section 9
above

This should be
included in section
10 above

xi.

The amount of contact between the Designated Officer /individual
considering the issue and yourself will depend on the nature of the matter
raised, the potential difficulties involved and the clarity of the information
provided. If necessary, further information will be sought from you.

xii.

When any meeting is arranged, you have the right, if you so wish, to be
accompanied by a trade union/professional association representative or a
work colleague. The meeting can take place at your place of work, at your
home, or elsewhere if you wish. The Designated Officer may require a note
taker at the meeting and may be accompanied accordingly.

xiii.

If you make a disclosure in confidence under this policy and ask for your
identity to be protected, efforts will be made to do so. You must appreciate
though that due to the nature of the investigation process it may be vital to
proceedings that you make a statement to be included in evidence. If the
matter does progress to this stage, and your evidence is required for a
disciplinary hearing or police investigation, then you will be advised and
supported accordingly. Where possible your witness statements may be
anonymised.

xiv.

The Designated Officer will take steps to help you, as much as possible, to
minimise any difficulties which you may experience as a result of raising a
concern. For example, if you are required to give evidence in criminal or
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How is this any
different to what is
said in iii and vi need to consolidate,
perhaps just add
'Concerns or
allegations that
fall ... those
procedure' as a
point in the list in vi

Duplication - this is
covered in the
bullets in iv - and
anyway this is the
section for the
concern raiser who
presumably would
not be involved in
deciding whether
this is a criminal
matter

disciplinary proceedings, the Designated Officer will arrange for you to
receive advice about such procedures.
Start with 'Where an
investigation has
taken place

xv.

The Designated Officer will produce a written report to the Accounting Officer
that:
a)
b)
c)
d)

xvi.

outlines the complaint;
details the investigation process;
gives the outcome of the investigation; and
details recommendations where appropriate.

Whilst you may not be given a copy of the full investigation report, the
Government does respect your input and will ensure that you are kept as
fully informed as possible, so that you can be satisfied that the matter is
being properly addressed. Therefore, subject to any legal or other
constraints, you will be informed about the investigation and its outcome.

Appendix B
Guidance for Line Managers5
1.
As soon as the LM is
aware that the
discussion may be
WB they should check
that the WB knows
that they can be
accompanied if they
wish

When a concern is raised
i.

Suggest for
consistency as
above:
Concerns which
should be raised
under this policy,
and the list is not
exhaustive, are
where any of the
following has, may
be or is likely to
happen - then list a-f
in s50(1) of the EA
2006

When a concern is raised, whether formally under the policy or not, it is
important that the line manager listens carefully and avoids pre-judging the
issue. If the manager does not feel able to do this, they should encourage
the member of staff to raise the concern with the Designated Officer.
Add a) What concerns should be raised under this policy?

ii.

Presupposes is
perhaps a bit strong
- it suggests a
requirement - or
there is only an
interest if we might
get found out.

Need to clarify the process - App A
suggests that it doesn't matter who WB
starts with the WBDO and AccO will be
involved - so is an informal chat to seek
advice possible? Does 'invoking' or using
the policy require agreement of the WB?
App A 2i says where
concerns are raised a
meeting with WBDO
will be arranged - so
does LM have any
discretion - they have
to refer whatever

The first issue to be decided is whether it should be treated as a
whistleblowing concern. When considering this it is helpful to bear in mind
Is the LM deciding
whether it is WB?
the following:
Why when it has to be
a) Whistleblowing presupposes there is an outside agency (eg a regulator, referred to the WBDO
the Police or media) which would have a legitimate interest to investigate
the underlying public interest concern.
b) A whistleblower is best viewed as a witness who is putting the
& c) are very
organisation on notice of the risk rather than as a complainant seeking to b)
helpful and should
dictate to the organisation how it responds.
be in 3. Principles
above
c) Whistleblowing is an aspect of good citizenship in that the member of
staff is speaking up for and on behalf of people who are at risk but are
usually unaware of it and so unable to do anything to protect themselves.
Add b) Responding to a concern

iii.

Managers should assess:
No guidance on what to do if it is serious
a) how serious and urgent the risk is; or urgent
b) whether the concern can best be dealt with under the Whistleblowing
policy or some other procedure; e.g. FAW or as a tip off (see iv)
c) whether the assistance of or referral to senior managers or a specialist
function will be desirable or necessary. Should mention checking if the concern

LM or WBDO deciding
this?
App A 2ii says all
concerns will be
reported to AccO so
c) is inconsistent

is covered by a statutory provision

iv.

5

If the information can be treated as a tip-off and simply followed up during a
routine audit, or if it could just as easily have come from a customer
complaint, then there will often be practical advantages for all concerned if

British Standards Institution Whistleblowing Arrangements Code of Practice
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Code of Practice PAS 1998:2008 on
whistleblowing arrangements previously
issued by the British Standards Institute (BSi)
in conjunction with Public Concern at Work
(now known as Protect) on 31 July 2008. It was
withdrawn on 28 March 2018 - and will in time
be superseded by an International
Management System Standard.

How the concern is
raised is surely less
important than ensuring
it is investigated and
addressed.

v.
App A 2i says meeting
will be with WBDO
and 2ii says all
concerns will be
reported to AccO
It needs to be very
clear who is doing
what

the organisation addresses the matter on that basis and does not build its
response around the member of staff’s evidence. If this appears a realistic
way forward, the member of staff should be informed.
Where a member of staff formally invokes the policy and raises a concern
with their line manager or at a higher level, it is helpful if the line manager or
Designated Officer establishes:
Should provide a standard note re protected disclosures
a) if the member of staff is anxious about reprisals;
b) when the concern first arose and, where relevant, what is prompting the v) Might be helpful to
have a pro-forma for
decision to speak up now?
this to ensure all
c) whether the information is first hand or hearsay?
points are covered
d) where the approach is to a Designated Officer, whether the member of and to be the meeting
note
staff has raised the concern with their line manager? and
 if not, why? and
 if so, with what effect?
Should explain possible limitation re confidentiality
e) whether confidentiality is sought;
f) whether and when the member of staff wants feedback; and
g) if there is anything else relevant the member of staff should mention.

vi.

These issues are indicative of the approach that may be taken and should
not be seen as a definitive list.

vii.

Line Managers notified of a concern:
a) have a responsibility to ensure that concerns raised are taken seriously;
b) should, where appropriate, investigate properly and make an objective
assessment of the concern;
c) should keep the member of staff advised of progress;
d) have a responsibility to ensure that the action necessary to resolve the
concern is taken.

As above - App A 2i says
meeting will be with
WBDO and 2ii says all
concerns will be reported
to AccO
Why just Line Managers?
It needs to be very clear
who is doing what

viii.
This should be a
requirement not an option.

As above - App A 2i says
meeting will be with WBDO
and 2ii says all concerns
will be reported to AccO
And caveat re
confidentiality

Also mention
statutory duty to
report to external
body - consideration
of that should
happen at an early
stage

Finally, the manager might wish to write to the member of staff summarising If a pro-forma is used
the concern, noting whether it was raised openly or confidentially, and
it will form the
stating what steps will be taken. Such a note, which can usefully also serve meeting note - and
this should be shared
as a record, may state when feedback can be expected. It can also ask the unless the WB says
they do not want to be
member of staff to make contact if they have any questions or further
contacted again.
information relating to the concern.
But note in App A 2x it
says WBDo will write
within 10 days - so
may not need both

2. Addressing a concern
i.

vii d) as mentioned
above it needs to be
clear what a LM,
WDBO, AccO is able
to do if the WB says
I don't want to take it
further - they cannot
un-know the
concern raised

Where the issue is sensitive, the number of people involved in addressing
any whistleblowing concern should be kept to a minimum and, where the
implications are potentially serious or far-reaching, the independence and
oversight of the investigation should also be considered. It is also important
that, where confidentiality has been promised, it should be respected.

ii.

Where the concern needs to be referred on to a more specialist area such as
the Audit Advisory Division or health and safety, this should be done without
undue delay. Additionally the member of staff should be asked whether they
want to be in direct contact with the function themselves, or would rather
any communication was done through the Designated Officer.

iii.

Where specific enquiries need to be made in the area where the
whistleblower works, the whistleblower should be forewarned so they are
prepared to answer questions along with everyone else.
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Swapped from LM to
WBDO now?

Suggest, at all times while concern is being addressed and
while WB case remains an internal matter, then one person
should be responsible for the management of the case at any
time - this could be the LM, WBDO, AccO or AAD and it may
change according to the progress of the case, or to cover
absences, but at all times the WB should know who the
contact point is

iv.

NOTE: Keeping the whistleblower updated as to progress, and ensuring they
can contact the Designated Officer if they have any questions, will help
manage expectations, pre-empt problems and ensure the process works well.

v.

When considering how to address the concern, the organisation and those
dealing with it can sensibly assume that they will be asked to explain their
actions, be it to a regulator, court, supervisory body or the media. The
organisation should also consider whether it should itself inform an external
body (e.g. a regulator, a supervisory department or the police) once a
serious issue has been identified, either to enlist their assistance or to
reassure them and members of staff that the matter is being addressed
properly.

See above - Statutory duty
to report to external body
should be considered at an
early stage

3. Records
i.
This appears to be
saying - keep a record
or don't up to you.
If WB concerns are
considered a serious
financial and
reputational risk it
should be recorded.
All financial waiver
decisions are
recorded centrally and
info can be
confidential how hard
would it be to
routinely keep this
data in the same way perhaps for periodic
AAD review to look at
any trends or high
risks

ii.

As many whistleblowing concerns will be raised with and addressed by line
managers in the course of day-to-day business, care should be taken not to
impose a disproportionate scheme for recording all whistleblowing concerns.
It should be sufficient for managers to record and pass on a summary of the
concern where a member of staff has formally invoked the Whistleblowing
policy, or where the manager thinks the concern of such significance that it is
sensible that a central record is kept. Those who receive a concern outside of
line management should keep records and these should also be logged
centrally.
Such records may include:

Suggest records 'must' include - but there is no need to
record the name of the WB - once they have raised the
concern it is in effect out of their hands

a) the date, the Department/Board of Office, the risk(s) involved and
whether they are ongoing;
b) a summary of the concern and its background, the response proposed
(including whether it is to be referred on or up) and any action taken;
c) whether confidentiality was requested/explained/promised;
d) whether the concern was raised with line management;
e) whether feedback was given and any response from the member of staff;
and
f) any general observations.
iii.

The organisation should ensure that the compilation and maintenance of
these records complies with its data protection procedures.
4. Reassurance

Good to emphasis support - unsure what the liaise with OHR ... part means. If it
means that the LM, WBDO or AccO should liase with OHR for advice if they have a
concern that a member of staff is suffering a detriment - it should say so

Where the member of staff is concerned that they might suffer reprisals, they should
be encouraged to come back to the Designated Officer or their original point of
contact at the earliest opportunity. Sometimes a reassuring word is all that is needed
to calm an overly anxious member of staff, but at other times it will be necessary to
liaise with OHR on whether some swift reminder of the organisation’s policy or some
other action is appropriate or necessary.
Appendix C
Definitions and Glossary
Accounting Officer
Chief Officer of a Department, Board or Office
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It would be
helpful to
mention Staff
Welfare as well

Anonymity
Where the member of staff does not identify him or herself at any stage to anyone.
Bribery
Bribery is an inducement or reward offered, promised or provided to gain personal,
commercial, regulatory or contractual advantage.

This is good and
should be referred
to / emphasised
throughout the
policy

Confidentiality
Where the member of staff’s name is known, but will not be disclosed without their
consent, unless required by law for example where evidence or other information is
disclosed in civil or criminal proceedings where efforts will be made to protect the
member of staff, and/or appropriate application made to prevent disclosure if in the
public interest.
Designated Officer
Senior officer whom the organisation designates to receive whistleblowing concerns.
The list of Designated Officers is at Appendix E or may be accessed via the Isle of
Man Government Intranet.
Discrimination
Where an individual or group is treated less favourably than others.
Employee
Someone who works in or for the organization.

Should x-ref to others who may also
use the WB policy and make protected
disclosures

Fraud
Fraud is a criminal activity. It is an act of deception intended for personal gain or to
cause a loss to another party. The general criminal offence of fraud can include:
 deception whereby someone knowingly makes false representation; or
 failure to disclose information; or
 abuse of a position.
Fraud Liaison Officer
Fraud Liaison Officers are appointed by Departments, Boards and Offices to ensure
that their areas comply with Financial Regulations and to inform the Audit Advisory
Division of any issues. They act as a single point of contact for each area in respect
of all matters relating to potential fraud or corruption. The list of Fraud Liaison
Officers may be accessed via the Isle of Man Government Intranet under the header
of ‘Anti-fraud, Bribery and Corruption.’
Good Faith
Good faith is a term that encompasses a sincere, honest belief or intention without
malice or the desire to injure the rights of others.
Hearsay
Testimony based on what an individual has heard from another person rather than
on direct personal knowledge.
Malpractice
Malpractice refers to negligence or misconduct by a professional person, such as a
lawyer, doctor, dentist, or accountant.
Open Whistleblowing
Where the member of staff openly raises the whistleblowing concern and does not
request confidentiality.
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Public Interest Immunity (PII) Order
A PII Order allows the Isle of Man Constabulary to refuse to disclose, in the criminal
proceedings, the identity of the informant in a public court.
Protected Disclosure
A protected disclosure is a disclosure of information which would qualify a member
of staff for protection; such disclosures tend to be allegations of serious wrongdoing
and are defined in Part IV of the Employment Act 2006.
Tip-off
Indication of an otherwise unknown fact that can then be evaluated or corroborated
by independent evidence.
Suggest
consistency refer to 'in bad
faith' instead of
vexatious /
malicious

Vexatious or Malicious allegation
In the context of this policy an allegation is vexatious or malicious if it is made by
an individual who is not acting in good faith with the deliberate intention of
causing damage, harm, distress, embarrassment or annoyance to another; or if
the whistleblower knows at the time they make the allegation that it is false.
Whistleblowing
Whistleblowing is the popular term used when someone who works in or for an
organisation (referred to in this document as a ‘member of staff’) raises a concern
about a possible fraud, crime, danger or other serious risk that could threaten
customers, colleagues, the public, the environment or the organisation’s own
reputation. Whistleblowing is also known as ‘Making a Disclosure in the Public
Interest.’
What is a Whistleblowing Concern?
A reasonable and honest suspicion a member of staff has about a possible fraud,
crime, danger or other serious risk that threatens customers, colleagues, the public
or the organisation’s own reputation.
Wrongdoing / Serious Wrongdoing
The act or an instance of doing something immoral, unethical or illegal; serious
wrongdoing could include:
 Unlawful, corrupt or irregular use of public money or resources
 Conduct that poses a serious risk to public health, safety, the environment or
the maintenance of the law
 Any criminal offence
 Gross negligence or mismanagement by public officials.
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Appendix D
Legislation Relevant to Protected Disclosures
Bribery Act 2013

There is a duty on persons who exercise a function or perform services
on behalf of a public body to report bribery or attempted bribery. The
legislation applies to all employees at all levels of Government.
The terms of this Act overrule confidentiality terms in contracts or
agreements of employment that seek to prevent workers from making
protected disclosures.

Council of Ministers Act
1990

Proceedings of Council of Ministers shall be confidential unless leave is
given by Chief Minister to divulge information regarding anything done
or said in Council.

Data Protection Act
2002

Confidentiality:
 Information is lawfully disclosed if it is made public for the
purposes of civil or criminal proceedings, is in the public interest
and is necessary for the discharge of functions under the Act.
Crime and Taxation:
 You can disclose or process personal data processed for the
prevention and detection of crime.

2018 Act now

Employment Act 2006
Public Interest
Disclosure (Prescribed
persons) Order 2016

A Protected Disclosure is:
 One made in the reasonable belief by the worker that a criminal
offence has been or will be committed, in good faith to an
employer or prescribed person pursuant to sections 51-56 of the
Employment Act 2006 or
 For example, one made in accordance with the Bribery Act 2013
(section 13(1) and (2))

Financial Regulations



FD A3 and FN A.02– Gifts and Rewards:
No Minister, Member or Officer of a designated body may accept,
directly or indirectly, any gift, reward, hospitality or benefit from
any member of the public or organisation with whom they are
brought into contact by reason of his official duties unless it is in
accordance with FPN A.02: Gifts & Rewards. Exemption from
Financial Direction A 3.1 may be approved by the Accountable
Officer, providing that it is in accordance with FPN A.01: Obtaining
Approval for Exemptions.



Health and Safety at
Work Act (UK) 1974

FD A4 – Financial Irregularities

Any officer must notify their Accountable Officer immediately of all
financial or accounting irregularities or suspected irregularities or of
any circumstances which may suggest the possibility of
irregularities (particularly those affecting cash, stores, property,
remuneration or allowances). In such circumstances FPN A.03:
Financial Irregularities must be adhered to.
Exemption from Financial Direction A 4.1 may be approved by the
Director of Audit Advisory, providing that it is in accordance with
FPN A.01: Obtaining Approval for Exemptions.
Isle of Man Health and Safety at Work Act 1977 makes provision for
application of the UK Act in the Isle of Man
Restrictions on disclosure of information do not apply where the
disclosure is made to an enforcing authority, an authorised officer or a
police constable authorised to receive it.
A police constable to whom the information is disclosed may use it in
relation to public health, public safety or the safety of the State.
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Suggest either
state all types
of qualifying
disclosure or
just x-ref to the
relevant
sections of the
Act.

Income Tax Act 1970

You do not have to keep information confidential:
 If the disclosure is required or authorised by any statutory provision
(including a provision in this Act);
 If the disclosure is made in the prescribed manner under section 13
of the Bribery Act 2013.

Official Secrets Act
1911

Specifics of the offences under this Act, including but not limited to
spying and harbouring spies, are included in this Act. The
Whistleblowing policy is not a full or authoritative statement of the law,
but sets out the policy of the Government in respect of Whistleblowing,
which if followed is likely to ensure compliance with the Employment
Act 2006.
Does not explain why
the OSA is relevant to
this policy.
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Appendix D1
Relevant Legislation, Regulations, Policies, Procedures, Codes and Guides
This list would be more helpful if

it said why each is relevant.
Acceptance of gifts and rewards (FD A3)
Acceptance of gifts, hospitality and travel See 2.30 and 6.35 in Government Code
Anti-Bribery and Corruption Policy and Procedure
Anti-Fraud and Corruption Strategy
Asset Management and Disposal (FD D3 and F4)
Blowing the Whistle to a Prescribed Person: List of prescribed persons and bodies (UK)
Bribery Act 2013
Bribery Awareness Briefing - 2014
A Brief Guide to Whistleblowing December 2016
Civil Service RegulationsCivil Service Code
Code of Conduct
Code of Conduct for Public Servants
Code of Practice on Disciplinary and Grievance Procedures
Conflicts of Interest See 6.28 Government Code
Conflicts of Interest: Staff Guidance Note April 2007
Criminal Proceedings (CS Regs)
Data Protection Act 2018
Data Protection (Application of GDPR) Order 2018
Disciplinary Procedures See relevant Ts & Cs
Employment Act 2006 (Part IV ‘Protected Disclosures’ and ‘Detriment’ Part V
Fairness at Work Policy
Financial Regulations
Fraud Response Plan
Government Code
Guidance for Public Servants participating in political activities and standing for election
Health & Safety Legislation
Know your Customer Guidance Notes
Land Acquisition and Disposal (FD F4.6)
Official Orders for Goods and Services (FD C8 – C114)
Official Secrets Act Form
Payment of Invoices (FD C1 – C14)
Procurement and Tender (FPN C.08)
Public Interest Disclosure Act (PIDA) – UK Legislation
The Public Interest Disclosure (Prescribed Persons) Order 2016
Register of Members’ Interests Rules
Suspected Irregularity Reporting Guidelines (FD A04)
Whistleblowing Factsheet (CIPD)
Whistleblowing Frequently Asked Questions on legal issues relating to whistleblowing (CIPD)
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Appendix E
Designated Officers
The list of Designated Officers across Government Departments may be accessed via
the ‘Government’ tab on the Government Intranet.
If you are unsure who your Designated Officer is or wish to contact the Audit
Advisory Division direct, please telephone the office of the Director of the Audit
Advisory Division, Treasury on 686552.
Attorney General’s Chambers
Attorney General
Solicitor General
Chief Operating Officer

Financial Services Authority
Director, Operations
Director, Policy and Authorisations

Cabinet Office
Director of Change and Reform

Gambling Supervision Commission
Director, Licensing & Compliance

Clerk of Tynwald’s Office
Senechal

General Registry
Chief Registrar
Financial Management Adviser
Director of Courts and Tribunal Services

Communications Commission
Regulatory Assistant

Isle of Man Post
Venerable Brian Partington, Board Member
Chief Executive
Human Resources Manager

Department for Enterprise
Deputy Chief Executive
Director of Public Services Central Registry
Department of Education, Sport and
Culture
Head of Finance
Legal and Administration Manager
Director of Inclusion & Safeguarding

Manx Industrial Relations Service
Industrial Relations Officer
Deputy Industrial Relations Officer
Manx National Heritage
Head of Corporate Services

Department of Environment, Food &
Agriculture
Legislation and Research Officer
Secretary to the Board (OFT)

Manx Utilities Authority
Risk and Compliance Manager
Public Sector Pensions Authority
Statutory Compliance Manager

Department of Health and Social Care
Interim Finance Director

Road Transport Licensing Committee
Secretary to the Road Transport Licensing
Committee

Department of Home Affairs
Director of Administration and Legislation
Director of Finance and Research

Treasury
Financial Controller
Director, Audit Advisory Division
Deputy Assessors of Income Tax (2)
Deputy Collector of Customs and Excise
Director of Social Security

Department of Infrastructure
Director for Strategy Policy and Performance
Financial Intelligence Unit
Operations Manager

Updated: April 2018
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APPENDIX F: FLOWCHART TO ILLUSTRATE THE WHISTLEBLOWING PROCESS

Note:
If a concern involves a suspected
financial irregularity, this should
be reported to the Accounting
Officer as per FDA04

Member of staff has a concern
Should this be raised under the Whistleblowing
Policy?
See Whistleblowing Policy Appendix A1(a)

Yes

Contact DO*
App A1(b)

Concern
involves
bribery?

Concern involves
Accounting
Officer?
App A1(b) & 2

Yes

Yes

And

WB can also go
direct to AAD App
A c) iii

Or

Contact DO*
App A1(b)

Raise concern under a different policy
or procedure
See Whistleblowing Policy No. 12

Why is there no
mention of Prescribed
Persons

Above it says Line Manager first
- here if the concern is re AccO
go to Minister/Chair or re DO go
to Acc O

Concern
involves
relevant DO*?
App A1(b)

Yes

No

Matter to be
reported to
Minister / Chairman
for decision re how
to progress

Report to Police
as per AntiBribery Policy

Discuss with
Line Manager
App A1(b) and
App B

No

Contact Accounting
Officer / Chief Officer who
will appoint an alternative
DO*
App A1(b) and App 2

Or

Contact Manx
Industrial Relations
Service / Trade
Union / Public
Concern at Work
App A1(b)

Note that MIRS /
Protect can only
provide advice not a prescribed
person for
reporting

Confidential
interview between
DO* and member of
staff
App A2

*DO – Designated Officer
**FLO – Fraud Liaison Officer

DO* to make initial
report to
Accounting Officer
App A 1(b)

DO* reports back to
member of staff
within 10 days
App 2

Accounting Officer may refer
matter to Director Audit Advisory
Division / Police for specialist advice
or matter may form subject of
independent inquiry
App A2

DO* provides
written report to
Accounting Officer /
Chief Officer /
Minister
App 2
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Office of Human Resources
St Andrew’s House, Finch Road
Douglas, Isle of Man, IM1 2PX

mployee
Attendance
Work
Policy
and
Guidance
This document
can be provided at
in large
print or
audio tape
on request

Office of Human Resources
November 2011

Office of Human Resources
Illiam Dhone House, Circular Road
Douglas, Isle of Man, IM1 1AG
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ANNEX 7 – ASSESSING THE ISLE OF MAN GOVERNMENT
POLICY
The Committee considered the Isle of Man Government Whistleblowing (Confidential
Reporting) Policy and Guidance against the Department for Enterprise and the
National Audit Office guidelines

Department for Enterprise - Whistleblowing a Brief Guide
The guide,236 published in August 2019, notes that there is no requirement for an
organisation to have a whistleblowing policy but a good policy should make the
following points clear:
 the organisation takes malpractice seriously, giving examples of the type of
concerns to be raised, so distinguishing a whistleblowing concern from a grievance;
 the subject matter of the kinds of disclosure that are covered by the policy. (If this
is wider than the provisions in respect of which there is statutory protection (see
3.1) the policy should point this out);
The Committee notes the list of ‘issues which should be raised under this policy’ at
App A 1iv. In our view this could be improved by referencing the category of
disclosures in Part V s50(1) of the Employment Act 2006 then listing any additional
categories which would apply specifically in Isle of Man Government. An example of
this can be seen in the NAO internal whistleblowing policy,237 section 8.
It may also help to provide some case studies; a suitable selection are published by
Protect at https://protect-advice.org.uk/case-studies/
Section 13 describes the ‘Relationship with other procedures’ however the
requirement to consider statutory requirements to report is not mentioned.
 which categories of worker are covered by the policy (many organisations will have
to consider persons other than employees - see 1.1);
This is set out in section 4i; however, only employee is defined in App C.
 the designated person(s) to whom disclosures should be made (including where
possible the option of raising concerns outside of line management) and the
methods of disclosure (e.g. a telephone hotline);

236

https://www.gov.im/media/1354615/whistleblowing-a-brief-guide-august-2019.pdf
https://www.nao.org.uk/about-us/wp-content/uploads/sites/12/2018/02/NAO-internawhistleblowing-policy-EXTERNAL-2018.pdf
237
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Options are given but it is not explicitly noted that MIRS and Protect can provide
advice and support but are not prescribed persons for the purposes of making a
protected disclosure.
The internal process appears to require reporting through a Designated
Whistleblowing Officer to the Accountable Officer, unless either is implicated,
whoever the initial report is made to. The option to report to AAD is missing from the
flowchart in App F.
The policy mentions the line manager, but not prescribed persons; and both of these
are missing from the flowchart in App F.
 the response that can be expected from the designated person;
There is one formal contact point, 10 days after a concern has been raised. Other
contacts suggested appear to be optional.
 a further stage to deal with the situation where the whistleblower is dissatisfied
with the action taken by the designated person;
There is no clear appeals process.
 when and how concerns may properly be raised outside the organisation (e.g. with
a regulator);
Regulators are referred to but there is no clear reminder about action where there is
a statutory duty to report; prescribed persons are also omitted.
 policy regarding openness, confidentiality and anonymity;
These are all touched on but there is no process for raising a concern anonymously
and the confidentiality provision is not sufficiently caveated.
 that it is a disciplinary matter both to victimise a bona fide whistleblower and for
someone to maliciously make a false allegation;
Both points are mentioned as key points of the Whistleblowing Policy in the Executive
Summary, then again in sections 8, 9, 12. However the breach of policy reference in
section 8 requires clarification.
 workers' rights under the statutory régime;
Specified in 15i.
 sources of external, independent advice.
Both MIRS and Protect are referenced; staff welfare are not.
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Assessing the Policy - with Reference to National Audit Office Criteria
The NAO assessed 39 UK Government Whistleblowing policies,238 using the following
criteria.

238

https://www.nao.org.uk/wp-content/uploads/2014/01/Government-whistleblowing-policies.pdf
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NAO Assessment criteria for whistleblowing policies – Isle of Man Government Policy
For each of the criteria, the NAO provided a list of what the highest or lowest scoring
policies would look like, and assessment criteria (Appendix A) scored using this colour
coded scale.
Poor

Satisfactory

Excellent

The Committee has used the NAO assessment criteria to form a view of the Isle of Man
Government policy and assigned a colour. In each section the notes in black italics
describe the evidence of compliance in the Isle of Man Government Policy noted by
the Committee.
Results for the 29 policies assed by the NAO can be found at p16-17 of Government
Whistleblowing policies 239
Criteria on setting a positive environment for a whistleblowing policy:

239

https://www.nao.org.uk/wp-content/uploads/2014/01/Government-whistleblowing-policies.pdf
p16-17
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NAO: Most organisations scored highly on this criterion. Those that scored the
highest were where:
 there was a stated
commitment from the top
of the organisation to
maintaining high ethical
standards

Foreword from Chief Minister

 language is personal,
inviting and reassuring

The language is overly formal or
impersonal; the Guide could be much
clearer, there is a lot of formal language
and repetition. There are also some points
which are confusing e.g. App A c) i. & ii.
Raise verbally v raise in writing

 guidance encourages
individual to report an
issue and emphasises
there is no need for proof
of the concern

‘Although you are not expected to prove
the truth of an allegation, you will need to
demonstrate to the person contacted that
there are sufficient grounds for your
concern’ suggests some proof is needed.

 guidance covers
management’s
obligations, responsibility
and commitment
to investigate concerns

Appendix A & B set out the ‘Guidance for
Individuals’ and ‘Guidance for Line
Managers’ and these include the role of
the Designated Whistleblowing Officer,
Accounting Officer and CEO. In the Line
Managers section it is not always clear
where the responsibility lies.
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NAO: Many policies scored
highly on this criterion,
which relates to policies
being concise, consistent,
and with clear signposting
of sections, with FAQs and
examples to help the reader
understand.

The Guide has a table of contents.
Similar information is repeated, sometimes
using slightly different words, particularly in
1-17 and Appendix A&B; Some points in the
Appendices would be more appropriately
located in the policy.

There is a list of possible issues in Appendix
A 1 a) iv. but only one actual example in the
NAO: Policies that scored
whole policy; the language is legalistic;
poorly on this criterion were
there is a flowchart at Appendix F.
overly brief or lacked key
information. The language The repetition needs to be removed,
was often overly complex, examples need to be included; there is
formal or convoluted.
almost no information about the type of
investigation which can be expected – this
potentially leaves Isle of Man Government
open to accusations of nothing happening
after a report has been made, or it not being
clear what is supposed to happen.
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NAO: This criterion has the most
poor (red or amber) ratings.
Policies that received the lower
scores failed to offer a suitable
alternative to the line manager,
directing the whistleblower to
someone who could be too senior
for the whistleblower to feel
comfortable approaching. The
policies that scored highly offered
the line manager as the first point
of call, and also gave details of
specific alternative appropriate
contacts where employees feel
unable to raise concerns with their
line manager. Furthermore, these
better policies explain that a
person with suitable skills will
investigate the different types of
disclosures.

The policy suggests starting with the
line manager, alternatives include a
Designated Whistleblowing Officer
(usually quite senior), CEO, AAD,
Minister/Chairman, MIRS, Trade
Union or Public Concern at Work.
Another option, only mentioned in
Appendix A is to discuss with a
colleague and consider a joint
disclosure. The ‘investigation’ is
mentioned numerous times in the
document but no information is given
as to who will conduct this or how.
It is not clear that some of the people
signposted are not prescribed
persons.
Details of who is likely to conduct an
investigation and how could be
included.
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NAO: Most policies scored well on this criterion, although no policies received an
excellent rating. Those policies that had the highest score had the following
characteristics:
• The policy says that where concerns are The policy says this, almost
honestly believed to be true, staff will not word for word.
suffer detriment, even if the concerns
prove unfounded. However, where
employees deliberately raise malicious or
unfounded grievances they will be subject
to disciplinary action.
• It makes clear that the organisation will The policy says this, almost
not tolerate any form of harassment, word for word.
bullying or victimisation of any individual
who has raised a genuine concern.
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NAO: Most policies scored well on this criterion. Those policies that had the highest
scores were those that clarified to whistleblowers how their concerns would be
treated by:
• clearly outlining the
process,
including
indicative timescales
and
the
nature
of feedback that can
be expected;

The only timescale given is in reference to the
Designated Whistleblowing Officers writing to the
individual within ten days. There is mention of
circumstances where feedback will be provided
and where it may not be possible. There is a
flowchart which focuses on how to decide who to
report to with little detail of what happens after
that, it could do more.

• describing the There is a flowchart; otherwise the wording is quite
process clearly and legalistic and repetitive
concisely, with an
informal tone;
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• explaining
employees’ rights;
and

‘Nothing within this policy document overrides the
statutory rights of any member of staff.’ & ‘14.
Statutory Rights & 15. Statutory Obligations.’;
‘Whilst you may not be given a copy of the full
investigation report, the Government does respect your
input and will ensure that you are kept as fully informed
as possible, so that you can be satisfied that the matter
is being properly addressed. Therefore, subject to any
legal or other constraints, you will be informed about
the investigation and its outcome.’

This seems to be covered from the legal angle but
there is nothing about what an employee can do if
they are not ‘satisfied’ with the outcome.
The clarity of the explanation of employee rights
could be improved.
• explaining roles and
responsibilities
so
that employees know
who they should
report to, and who to
ask for support and
advice.

Who to report to, and option is covered. The role of
the Designated Whistleblowing Officers in relation
to the employee is covered but there is very little
about welfare support.
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Criteria on supporting whistleblowers:

NAO: There were more varied
scores for this criterion. The
policies that scored at the lower
end of the scale were those that
did not clarify the difference
between remaining anonymous
and identifying oneself on a
confidential basis or make
realistic
statements
about
protecting confidentiality.

There is a section on anonymous
allegations
and
definitions
of
anonymity and confidentiality are in the
glossary. There are some notes about
the extent to which confidentiality can
be assured, or not but this is not
repeated throughout and the message
is inconsistent.
In larger departments this policy, where
the Designated Whistleblowing Officer
sits between the whistleblower and the
investigation,
might
ensure
confidentiality is maintained, in practice
this is not always going to be the case.
It is not clear how something could be
raised anonymously

NAO: The policies that scored The policy says this but could do so more
highly
were
those
that consistently.
encouraged employees to raise
concerns
openly,
while
discussion about the drawbacks
of anonymity was included.
Some policies also discussed the
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issue of confidentiality and
potential difficulties involved in
maintaining it.

NAO: This was the criterion with the most varied range of scores: it has both the
highest number of red ratings and the highest number of dark green ratings. The
poorest scoring policies were those where there was:
• no reference to independent advice; Mentions AAD, MIRS and Protect
or
 limited reference but no supporting
explanation as to the type of advice
given, or how to access it.
NAO: Conversely, the top scoring
policies were those where a number of
viable external and independent
sources were given, along with
accompanying explanatory narrative
and contact details. These policies also
gave employees guidance on the
potential breach of their legal duty of
confidentiality
in
communicating
confidential information that would not
pass a public interest test.

Contact details for AAD, MIRS
and Protect are provided.
There is no specific information in
the policy about what would
happen to an employee who
discloses
confidential
information which was then
found not to be in the public
interest – Official Secrets is
mentioned as is the consequence
for malicious reports.
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Public Interest Test – under FoI the assumption is that information can be released
unless the public interest in withholding it is greater that releasing it.

NAO: This criterion received the least
number of good or excellent ratings
with most policies receiving a rating of
satisfactory. Those with red or amber
ratings were where the role of the
Civil Service Commission, regulators
or prescribed persons were not
mentioned, whereas those with
higher scores explained the role, and
also the associated protection under
PIDA when reporting to prescribed
persons.

The provisions of PIDA are covered
in Part IV of the Employment Act
2006. The IOM equivalent to the
Schedule to the UK Prescribed
Persons Order 2014 is in the
Schedule to the Prescribed Persons
Order 2016. These are not
mentioned in any detail in the
policy. There is not a clear
alternative reporting route for Isle
of Man Government officers as the
Isle of Man Government bodies are
the prescribed persons.
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ANNEX 8 REVIEW OF ISLE OF MAN GOVERNMENT
WHISTLEBLOWING CASE FILES
During the inquiry we reviewed 26 public sector whistleblowing cases,240 dating from
2013 to 2019. For 6 cases papers were either no longer held or there were no records
because there had been no formal concern raised. For the other 20 cases we received
copies of departmental papers and because we agreed to maintain confidentiality
regarding specific details in order to preserve the integrity of the process we have
undertaken a review of the papers received to see if it is possible to determine, from
the records kept, whether the stated process has been followed and we found the
following:

Concern raised with
LM/WBDO/AccO/AA
D
Initial Meeting
Happened
WBDO/WB & Notes
Did WBDO tell AccO?
10 Day formal
acknowledgement
sent to WB?
Informal Resolution
or Investigation
WB notified of
outcome?

Fully
Complie
d
13

Partially
Complie
d
2

Not
Complie
d
1

Unable to
Determin
e
4

Not
Applicabl
e

13

3

1

1

2

11
5

1

1
5

5
5

3
4

6

6

7

1

11

3

5

1

Ratings:
Fully Complied – Evidence of full or substantive compliance
Partially Complied – Evidence of intent but usually poor execution e.g. insufficient
information supplied; or concerns raised multiple times before actions taken
Not Complied – No evidence, although there was other activity at that time
Unable to Determine – No paperwork provided to cover that period
Not Applicable – No requirement to comply e.g. WB anonymous, no longer employed,
not considered WB,

240

30 sets of papers were received in total but in 4 instances we received copies of papers regarding
the same case from two sources – thus the number of individual cases was actually 26.
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Abbreviations Used
LM Line Manager
WBDO Designated Whistleblowing Officer
AccO Accountable Officer
WB Whistleblower
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ANNEX 9 ISLE OF MAN GOVERNMENT HAVE YOUR SAY
SURVEY SUMMARY
Across Isle of Man Government the % positive results are shown in the table below:
2015 48% response rate; 2017 4,942 responses from a possible 9,361 – 53%; and 2019
3,756 responses from a possible 8,785 – 47%;
Note: Questions were revised after 2014 those with no number were dropped and
those where the number is in italics were reworded to what is shown for 2015/17.
Question
My Work
1. I know what is expected of me at work
2. I have the information I need to do my work well
3. I have the resources I need to complete my work
effectively
4. I am motivated by the work I do
5. My work makes good use of my skills and abilities
6. I feel involved in the decisions that affect my work
7. I am trusted to make the decisions I need to do my
work effectively
8. I am treated with fairness and respect
9. I feel valued for the work I do
My Supervisor/Manager
10. My supervisor/manager tells me when I have done
a good job
11. My supervisor/manager communicates effectively
12. My supervisor/manager listens to me and considers
my views
13. My supervisor/manager motivates and inspires me
to be more effective in my job
14. My supervisor/manager is open to my ideas
15. My supervisor/manager deals with poor
performance effectively
16. I have confidence in the decisions made by my
supervisor / manager
My Team
17. The people in my team co-operate to get the work
done
18. My team is well managed
My Customers
19. We are committed to delivering a satisfactory
customer service
20. We act on the feedback we receive in order to serve
our customers better
Learning and Development
21. I have the opportunity to discuss my learning and
development
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2014

2015

2017

2019

83
73
59

89
72
56

89
74
58

82
64
49

67
68
43
71

75
72
43
71

76
73
46
71

71
65
43
66

66
51

66
51

67
54

66
52

67

61

62

59
67

59
66

60
66

68

48

50

51

57

64
40

66
41

64
42

65
49

68

57

61

63

79

78

80

78

60

60

64

66

89

88

90

86

62

75

76

75

71

58

68

67

opportunities with my supervisor / manager
22. Learning and development activities I have
completed while working for the IOM Government are
helping me to develop my career
Wellbeing
23. My organisation cares about my health and
wellbeing
24. I have a good work life balance
My Government Department/Board/Office
25. When I talk about my Department I say 'we' rather
than 'they'
26. I am committed to what my Department is trying
to achieve
27. At work, we are good at learning from our mistakes
28. I feel that change is managed well
29. The reasons for change are clearly communicated
to me
30. I think it is safe to challenge the way things are
done in my Department
31. Senior managers in my Department are sufficiently
visible
32. Senior management are open and honest in their
communications with staff
33. Senior managers are aware of the challenges we
face in our team
34. Overall, I have confidence in the decisions made by
my senior managers
My Relationship with the IOM Government
35. I know what the IOM Government is trying to
achieve
36. I understand how my work contributes to what the
IOM Government is trying to achieve
37. The IOM Government keeps me informed about
matters that affect me
38. I believe the Chief Officers have a clear vision for
the future of the IOM Government
39. When I talk about the IOM Government I say 'we'
rather than 'they'
40. Departments work well together across the IOM
Government
41. I think that the IOM Government respects
individual differences (e.g. cultures, working styles,
backgrounds, ideas, etc.)
Engagement with my Government
Department/Board/Office
42. I am proud to work for my Department
43. I would recommend my Department as a great
place to work
44. I feel a strong sense of belonging to my
Department
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54

53

55

52

52

53

52

50

62

56

57

56

61

61

60

54

-

79

78

72

34
38

62
34
38

62
37
39

56
35
37

46

47

47

43

52

52

53

49

35

39

41

42

44

43

45

43

37

40

41

43

50

47

45

40

60

54

56

51

46

41

42

37

23

23

25

26

23

23

24

26

11

11

13

13

36

35

38

41

74
52

71
50

73
52

67
52

54

54

54

54

45. My Department inspires me to do my best work
every day
46. I work beyond what is required in my job to help
my Department to achieve its objectives
Engagement with the IOM Government
47. I am proud to work for the IOM Government
48. I would recommend the IOM Government as a
great place to work
49. I feel a strong sense of belonging to the IOM
Government
50. The IOM Government encourages new or better
ways of doing things
51. I work beyond what is required in my job to help
the IOM Government to deliver its services
Taking Action
52. I believe that action will be taken based on the
results from this survey
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43

47

48

49

82

83

83

81

57
41

53
37

54
41

49
56

34

30

31

35

23

22

24

23

69

71

72

70

26

27

27

25
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ORAL EVIDENCE
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174

22nd October 2018
Evidence of
Mr Stephen Hind, Director of Audit
Advisory Division, Isle of Man
Government; Ms Karen Badgerow,
Chief Executive Officer, and Mr David
Hodgson, Head of Operations, Isle of
Man Financial Services Authority;
Dr Malcolm Couch, Chief Executive,
and Mr David Catlow, Finance Director
and Whistleblowing Officer,
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Select Committee of Tynwald
on Whistleblowing
The Committee sat in public at 10.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MS EDGE in the Chair]

Procedural

5

10

The Chairman (Ms Edge): Welcome to the public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I chair the Committee. With me today are
Mrs Jane Poole-Wilson MLC and Mrs Kerry Sharpe MLC.
If we could all ensure that our mobile phones are on silent or off so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
speaking at once.
We would like to talk to you today about the Isle of Man Government whistleblowing policy
and reporting procedure. In response to a Tynwald Question in February 2018 it was noted that
your Department was one of three which had used this process. We are not here today to talk
about specific cases but we would like to understand how the process works in practice.

EVIDENCE OF
Mr Stephen Hind,
Director of the Audit Advisory Division, Isle of Man Government
Q1. The Chairman: Please could you start by telling us about your role and experience.

15

Mr Hind: My name is Stephen Hind. My job title is Director of Audit Advisory Division. Audit
Advisory Division provides independent internal audit services for all designated bodies across
Government.
Within that role my Division and my position has a nominated role within the Government
Whistleblowing Policy. Actually my role has two roles: one is as a designated whistleblowing
officer for Treasury, as in you are the designated whistleblowing officer; the other is monitoring
a confidential telephone line and email in relation to whistleblowing.

20

Q2. The Chairman: Okay, just to lead on from that, the confidential telephone line, is that
available to all?
Mr Hind: Yes, it is published in the Whistleblowing Policy.
25

Q3. The Chairman: Okay. Thank you.
You also mentioned that you are designated member for Treasury, but then you act as the
overall monitor. Do you think that is a robust process?
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Mr Hind: I am one of the designated officers in Treasury; there are, I think, three or four. I am
designated as being a head of one of the Treasury Divisions.
In relation to my role within the Whistleblowing Policy itself and the potential conflict, I do
not think there is a potential conflict within my role in the whistleblowing policy because my role
in the whistleblowing policy is generally as an adviser and as a further independent means of
contact for anyone else elsewhere in the Government.
So my role within Treasury as one of the designated officers is to be a confidential contact in
relation to whistleblowing concerns. The role of the Division within the whistleblowing policy as
a broader role is similarly to be a confidential contact in relation to whistleblowing concerns. In
addition to that, the Division and my role has also an advisory role in relation to accountable
officers and designated officers in relation to how they may be handling their whistleblowing
contacts that they have received as well.
Q4. The Chairman: How do you test and decide whether a matter referred to you is covered
by the whistleblowing policy?

45
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Mr Hind: That first triage, as I would call it, I think is a really important stage. In the relatively
few cases that we have had referred to us I think it is fair to say that a substantial number of
them would not be what I would ultimately determine as whistleblowing.
Obviously a primary role of the whistleblowing policy is in the protection of employees and
making sure that they feel they are safeguarded in making confidential disclosures and
disclosures that they may feel would detriment their employment.
That said, there are other means of grievance procedures that employees may well be
wishing to engage or have engaged. Certainly my experience in cases that I have had before me,
there has been an element of judgement from my part in terms of what the substance of the
complaint is before me and whether the most appropriate means is as a whistleblowing
disclosure or whether it is primarily almost as a grievance against a Department’s handling of a
policy in terms of employment.
Q5. Mrs Poole-Wilson: Just to build on that, could you tell us a little bit more about what are
the factors you are using to make that judgement? What for you, in assessing something that is
referred to the Audit Advisory Division, would suggest to you that it is not of the grievance
nature but it is genuinely a whistleblowing matter?
Mr Hind: I think a key element in that is the employee’s personal interest in terms of the
matter. For example, if the substance of the case that they are referring to myself and my
Division has been already subject to employment procedures, or grievances or complaints on
one of the employment procedures, and then it is referred to us and the bulk of the evidence is
around that, and there may be an element of additional flavour and this is impacting on the
Department or its operations, then there is a weighting in terms of that, in terms of obviously
substantial but ...
Certainly from my perspective, what we are always very keen to do is, to use the phrase, not
throw the baby out with the bathwater and absolutely looking to see if there are any more
legitimate broader concerns in relation to even an employee complaint that has been referred
to us in terms of that manner.
So the primary concerns from my view point are: is there a far broader public interest in
relation to the complaint that has been made; and is there evidence or substance to support
that and is that primary?
Mrs Poole-Wilson: Okay. Thank you.
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Q6. The Chairman: You mentioned grievance or employment there and then you have also
just mentioned if it is in the public interest. Do you think there is a general understanding of the
process with regard to a protective disclosure or whistleblowing?
Mr Hind: Protected disclosure, per my understanding, is obviously a statutory aspect to
whistleblowing. Because of its statutory nature, I am not entirely sure whether general
employees would appreciate a distinction between a protected disclosure which per my
understanding would automatically lead to an unfair dismissal claim.
The broader aspect of whistleblowing which incorporate the principles of protected
disclosure as well within the policy, yes I would think there is a lot of high profile work being
undertaken about whistleblowing in terms of making sure people are aware of it, both within
Government but obviously culturally in terms of organisations around the world. It is a high
profile issue in terms of whistleblowing, so I would think it would be unusual for either a
member of Isle of Man Government or anyone else to not be familiar with the term
‘whistleblowing’ and at least know that it is a thing and then be able to look for what that is and
how they are safeguarded. Certainly, the whistle blowing policy is available on the intranet and
there are versions of it on the internet in terms of Isle of Man Government.
Q7. The Chairman: You said that it is widely known, can you advise how that is put out to
Government employees? You have said the intranet; you are assuming every Government
employee has access to that. How do you test that that is appropriate and is working?
Mr Hind: To be fair, it is not something I have tested. So in terms of my previous answer, that
is certainly my own anecdotal view in terms of that. I have not undertaken any assurance work
in relation to that.
How I would undertake it, if we were looking to undertake that, would be … I think the only
way you can do it would be to undertake ground level surveys as well as comparing that to
training programmes that have been undertaken and who has attended training programmes,
how regularly they are run and the scope of coverage.
Q8. The Chairman: Is that a standard reporting process when you do an audit – that you have
to check all policies and the adherence of a policy?
Mr Hind: Absolutely. The survey would not be a standard and the actual detail of testing
would be bespoke to what we would call the risks and controls that we would be expecting in
place for an internal audit. But certainly one of the standard things that we would be looking for
is the referencing back to policies and when they were updated etc.
Q9. The Chairman: Do you think the reporting process is sufficiently independent?

120

Mr Hind: In what aspect? The report coming out of the whistleblowing or the report to the
whistleblowing designated officer?
Q10. The Chairman: Either or. The initial reporting, do you feel that that is appropriate?

125

130

Mr Hind: Yes, certainly it is anecdotal because we have not done any specific assurance work
since the revised policy in 2016. I think the use of designated officers is a really useful
implementation and the fact that whilst we are not a primary reporting contact, the fact that we
are there as an alternative reporting contact, if people do have an internal concern about the
confidentiality of whatever then I think the balance is working fairly well in terms of the actual
reports made in whistleblowing.
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135

140

145

Q11. Mrs Poole-Wilson: Can I ask on that, because my understanding from reading the
Government Whistleblowing Policy is that you are an alternative route for people actually to
report concerns, but you are also operating slightly as a helpline if people have any queries?
Have I understood that?
Mr Hind: I would think that is more of a helpline when things have been reported into the
whistleblowing process itself. So, as you will note from the policy, it is a higher level than
designated officer, and accountable officers may well include us in terms of advice, in terms of
how they are looking to progress the whistleblowing policy or actually request us to assist in the
investigation of it. There has not been a substantial amount of whistleblowing disclosures that I
have been made aware of.
Certainly, in one instance, a fairly serious whistleblowing report which was not made to
myself did end up in a far broader triage in relation to looking for advice on how to progress it;
and that was the designated officer involving also the Office of Human Resources, Attorney
General’s Chambers and myself, in terms of, ‘We have this issue. What is the best way in which
to resolve it or investigate it to see if it is an issue,’ which we have to be fair is the process:
investigating to determine whether there is substance in what has been made.

150

Q12. Mrs Poole-Wilson: So you would see that your Division could be a useful … you have
used the expression ‘triage’ a couple of times but a source of advice both for a designated
officer but for an individual to understand whether what they are raising might be a
whistleblowing concern and how best that could be investigated.

155

160

Mr Hind: Yes, certainly that is how I understand the whistleblowing policy is laid out: the fact
that we do have our contact details in the whistleblowing policy. Certainly people have
contacted us in relation to that and there are other informal methods in which people contact us
if they have got concerns. It is a small island community. One of the benefits of a small island
community is that policy is policy but actually people know people as well so there are other
more informal methods about how things are noted to us.

165

Q13. Mrs Poole-Wilson: Just one more question on that. Have you detected any trend when
people call for advice or assistance on how to take something forward, that people are
sometimes concerned about approaching their designated officer for precisely the reason you
mention – that people know people?

170

175

Mr Hind: Not to date. Certainly not within my time being in this role. It is not a flavour that I
have particularly picked up on. It is more a case of because we are very much more independent
to the other Departments I think people ... in the nature of whistleblowing I think they can be
potentially feeling vulnerable anyway, and the whole purpose of the policy is to protect that
vulnerability.
So I would not determine that people coming to ourselves for that disclosure is an indication
that they distrust the departmental aspect of the disclosure mechanism. I think it is just that it is
certainly an enhanced protection around that vulnerability and an enhanced protection around
themselves.
Mrs Poole-Wilson: Thank you.

180

Q14. The Chairman: Just to add a little bit to that, you said within the triage process you
mentioned other Government Departments that you utilise to get views on; within your remit
and your role, and you say you can be the independent one, do you have the ability to go
outside of the areas that you mentioned – OHR – for advice or is your remit that you have to do
it with these internal resources?
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Mr Hind: Sorry, in terms of outwith Government in terms of –?
185

Q15. The Chairman: Yes, do you have any vires to go external from that, because you only
actually mentioned internal Government?

190

195
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Mr Hind: I would seek advice from where I felt was appropriate, if I needed to, yes.
Obviously, the risks around whistleblowing are around confidentiality and that is a continuing
risk in terms of any disclosure. But in terms of my own remit and how we undertake our work
anyway, we are looking for a broader ... as and when required, I would look for advice. I have
never in my experience to date felt the need to go for external advice in relation to any
whistleblowing and I potentially cannot think of a reason where we would without it coming far
more into a legal arena anyway, in which case it would quickly move out from the
whistleblowing as a policy and move into more of a legal concern.
Q16. Mrs Sharpe: You say that in the past some people have come to you rather than going
to their officers. Does that not suggest that the process that we have got in place at the moment
where people do go to an officer within their division is not perhaps working as well as it could
because you suggest that it is because people might feel vulnerable and they might want to
doubly protect themselves by coming to you directly? Does that not suggest that the process we
have got is not quite right?
Mr Hind: I guess my challenge on that, at the end of the day, without going out and doing the
assurance in relation to the Departments and how it is working, then it is hypothetical from my
perspective, but it is equally the case that I cannot recall in the cases that we have had referred
to us, them being referred to myself because no action has been taken in the Department. That,
for me, would be a far greater indicator that it is not working in the Department; that they have
tried resolving it in the Department, they have gone to the designated officer, they are unhappy
with how that has been resolved and then they would come to us because it is quite clear that
people are aware that we are in the policy as a further independent. None of the cases that have
come across my desk have had that flavour to them, where they have been unsatisfied,
dissatisfied, with the performance of the Department at how they have … It does not mean that
they are not, but in terms of what I am seeing is, I am not seeing that.
Mrs Sharpe: Thank you.

220

225

Q17. Mrs Poole-Wilson: I wonder if we could just explore a bit more about testing how well
the policy does work at the moment. So obviously you have given us information about the
number of cases that have actually been referred to your Division – and we are not going to talk
about those individual cases today – and then you have referred to the fact that there is no
assurance as such at the moment by doing a survey or otherwise around Government to find out
what people’s experience and view of using the policy would be. In the policy, I just wondered if
you could explain what work, if any, has been done around this because in the policy there is a
reference to, ‘As a matter of good governance the Audit Advisory Division of the Treasury will
undertake random checks on the incidence of cases reported and the outcome,’ and I just
wondered whether those random checks have been taking place and what has come out of that
process?

230

Mr Hind: To date, no we have not. Probably the primary assurance work that I would be
looking to undertake would be in the first instance the broader policy and how it is working, not
least because it is a fairly recent policy in terms of 2016 in terms of revised … but no, in relation
to the specific tests we have not undertaken any to date.
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235

Mrs Poole-Wilson: Okay.
Q18. The Chairman: How would Audit Advisory Division manage a situation where it was
conflicted in relation to investigating a matter referred to it?

240

245

Mr Hind: Then I would refer it to the Attorney General’s, probably would be my first point of
call, and make them aware that this is it and I would remove myself from that process at that
point and notify the person. Providing it was not an anonymous notification, I would be notifying
them that I was no longer appropriate to be classed as designated officer and pass it forward on
to the Attorney General, probably is the first call in terms of being more independent than
myself in terms of that cross-Government position or role.
Q19. The Chairman: Do you feel that the investigation process is sufficiently independent?
Mr Hind: My investigation process or the investigation process of the policy?

250

The Chairman: Of the policy.

255

260

265

Mr Hind: Of the policy. The policy allows, as part of any of the triage, for my Division to be
involved in investigations. We have been involved in investigations in the past, so I think that
provision certainly permits the policy to be independent.
I think the fact that the designated officer is reporting directly through to the accountable
officer in relation to notifications and investigations and reports coming out, I think that is a
pretty robust independence within the Department. At the end of the day, the whistleblowing
risk is theirs as a designated body. I think the fact that the policy also clearly outlines to the
designated officer, if it involves the accountable officer, to go straight to the Minister or to the
board. I think there are quite a few safeguards in terms of making sure that conflicts are
managed and investigations are suitably independent; and ultimately there are means whereby
my division can be pulled in to do an independent investigation.
The means whereby it could ultimately be ported into a disciplinary process which would
bring the Office of Human Resources and the Cabinet Office involved. They are used to making
sure that independent investigations are undertaken and they do have a panel of investigating
officers, both internal and external, if they were particularly concerned about independence.
So I think there are several mechanisms within the policy that can safeguard independence in
investigation.

270

Q20. Mrs Poole-Wilson: Just on that, in your understanding whose responsibility would it be
though to refer out of a Department if that is what was necessary to secure independence?

275

280

285

Mr Hind: Depending on who potential complaints were made upon, the designated officer or
the accountable officer. Certainly in one instance it was a designated officer direct, that I am
aware of, that referred it out. It has to be said that was because it was involving an accountable
officer and that was following a dialogue with a departmental Minister.
Q21. The Chairman: How difficult do you feel it is to keep the identity of the whistleblower
confidential, particularly, for example, where the report is about matters where there are only a
small number of people in a division or team?
Mr Hind: I think it is as important as the whistleblower determines it. Obviously there are
some instances of reports being made where if the whistleblower is not content with their name
to be disclosed or the risk that even without a direct disclosure of the name that their identity is
likely to become known by the people being complained about or the Department being
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290
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complained about, then there are some aspects and notifications where that has to be the end
of the matter so you cannot investigate it further.
Certainly I had one earlier this year where a designated officer was contacting me myself for
advice on precisely that as an issue, basically saying, ‘I’ve had this as a notification’ – a very
senior manager in Government who was phoning for the advice and basically said, ‘but I do not
feel that I can progress this as a complaint etc. unless I get the permission from the
whistleblower to notify the people of the area of the Department being investigated, that there
is a risk that it will become apparent who it is that is making the complaint.’ As it happens, that
was not an internal employee, that was more of an external coming into whistleblowing policy.
As it happens, that permission was given and it was reviewed accordingly, so I understand it.
Q22. Mrs Sharpe: So are you saying that at times you can actually hit a brick wall if the
whistleblower does not want their identity to be revealed and they are working in a very small
team?
Mr Hind: In terms of it being progressed as an investigation, how myself if that had come
across my desk in terms of that … I would accept that it has hit a brick wall as an investigation,
which means looking at specific evidence that has been provided or specific instances of
concern.
However, if there was sufficient substance in it, the other approach that we would consider
doing would be to actually place it into our future audit programme. So we might not do
something immediately, we might do next year or the year after, depending on the level of
concern, which would be more of a general audit in that area and in relation to those risks that
had been highlighted. So overall we would be obtaining a level of assurance that actually those
things have been covered off.
Q23. Mrs Sharpe: What if the complaint appertained to public health and safety, for
example?

315
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325

Mr Hind: Then I would refer it internally, potentially, to our health and safety governance
teams as an area of concern and see if they had any areas of concern in relation to that
providing it is sufficiently independent from the area. If it was in relation to the health and safety
governance teams then that is a little bit more challenging. There is a limit to what you can do
and the information has come to us on a confidential basis so we have to respect that, and the
purpose of the whistleblowing policy primarily, as opposed to a standard complaint process, is
around safeguarding the individual who has made the notification.
I would accept it is a difficult balance. It is not one where I had that decision so it is
hypothetical in terms of it is not one I can call on experience, apart from discussing with another
designated officer in terms of actually how they could handle it. Ideally we would try to find an
avenue whereby we can move it forward if there is substance in the complaint or if it is likely a
substance.
Mrs Sharpe: Thank you.

330

335

Q24. Mrs Poole-Wilson: Just on that, the whistleblowing policy obviously, a big part of it is
about enabling people to raise concerns without fear of reprisal. I suppose the other real driver
for having the whistleblowing policy is in order that genuine issues that might cause risk –
sometimes really quite serious risk – can be identified and addressed in a timely manner.
So on what you have just explained to us, do you think there is a gap because potentially if a
designated officer did not talk to you or your Division about a challenge, for example, such as a
whistleblower being unwilling to reveal their identity which then made it difficult for the
designated officer to pursue the investigation, is there not then a gap, in that if it is possible to
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look at the essence of what the issues are and either pick it up through audit work or refer it on
to a specialist agency that can also look into it, are we potentially missing a trick, that we are not
really giving ourselves the chance to look at something that could be quite serious?
Mr Hind: Potentially, yes, if that was internal in the Department and it had not come across
my desk in the first instance, there is potential that if no investigation has been made there is a
gap there in terms of that being notified potentially to an independent external to take a
broader risk view in terms of actually we cannot investigate this as a case, but actually there are
broader risks or bigger risks here that we also need to continue looking at how we get an
assurance around or rectify.
It is an interesting and difficult situation. There is always going to be an element of
judgement, but in terms of process and policy then maybe a gap fill would be if the Department
is not pursuing it or able to pursue it, that there is a notification to an independent agency such
as myself.
Certainly from my perspective, in terms of the broader risk profile across Government, that is
really important intelligence in terms of if they are not able to, if there is a risk and it is an
increasing risk in terms of that. That said, whistleblowers are not always correct. Sometimes
they are seeing a very small part of a process and things might be looking untoward in that small
part, but when actually you look at the broader picture it is not really of concern, there are all
the safeguards in place which are ensuring that that is not happening.
Q25. The Chairman: You said before that if you felt there was a perceived risk but you did not
feel you could act on it at that time, you would try and include it into an audit process in the
future; how often do you individually audit each area of Government? What would the period of
time …? So if you thought today I am going to include that in the process, there could be a
Department that that is not checked on for … what would be the length of time?

365

385

Mr Hind: That is not a question I can answer specifically in a single answer, unfortunately.
Our approach to our audit and assurance planning is a risk-based approach, so there are areas of
Government that we may not visit for a period of five, six, seven, eight years. When I say an area
of Government, I mean a very specific part of Government because we will visit all Departments
and where we think the key risks are in those Departments far more frequently than that –
annually – certainly with the major Departments; and the smaller offices and smaller boards at
least every other year, once in every three years.
So when we are determining the audit programme and the programmed areas of work that
we are going to look at then we will be taking our own view on the risk profiles and the key risk
areas and when things have last been looked at in terms of that. So that is why I say it is
important information in relation to where whistleblowing has occurred; we will look at that as
one of a number of factors in relation to whether we do some work in relation to a specific area.
The other things that we are also looking at are other independent and external reviews that
may have been undertaken in areas and seeing how that is giving an assurance in relation to
potentially some of the areas that have already been identified by whistleblowing.
So the question is we take a risk-based approach to the areas that we do our audit work and
assurance work on. That is a programmed approach, albeit is flexible and if something of
urgency did come in then we would flex the programme and go far earlier into that area of a
Department. It is not set in stone by any means and we can instigate in an area general audit
work within just a month or two if we really felt it was of that level of concern.

390

The Chairman: Anything else?
Okay, well, thank you for attending today and that is the end of this Committee session. We
will now sit in private.
Thank you.

370
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380
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The Committee sat in private at 11.05 a.m.
and resumed its public hearing at 11.30 a.m.

Procedural

395

400

The Chairman (Ms Edge): Welcome to this public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I chair the Committee. With me today are Mrs
Jane Poole-Wilson MLC and Mrs Kerry Sharpe MLC.
If we could all ensure that our mobile phones are on silent or off so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
speaking at once.
We would like to talk to you today about the Isle of Man Government Whistleblowing Policy
and reporting procedure. In response to a Tynwald Question in February 2018 it was noted that
your Department was one of three which had used the process. We are not here today to talk
about specific cases but we would like to understand how the process works in practice.

EVIDENCE OF
Ms Karen Badgerow, Chief Executive Officer, and
Mr David Hodgson, Head of Operations;
Isle of Man Financial Services Authority
Q26. The Chairman: Please could you start by telling us about your role and experience.

405

410

415

Ms Badgerow: I will start first.
Karen Badgerow, CEO of the Isle of Man Financial Services Authority.
Dave is going to talk a bit about our internal process for whistleblowing. I guess the one thing
I maybe want to start with is to talk a bit about the context of whistleblowing.
I think one of the important elements that we like to think we have got a good process
around is more having a sort of an open and transparent work environment. So that maybe
reflects in the fact that we do not have a significant number of whistleblowing cases. We
reported the two to the Committee: one that was seen to the end and one that was sort of
truncated because the individual withdrew their concern.
But we do try to make sure we have other facilities available to staff to share their concerns.
We have an employee representative group; I do exit interviews personally with any staff
member that leaves the organisation to understand if there are any issues; we did survey our
staff as part of the staff engagement programme to understand whether or not they felt that it
was … their ability to raise issues to management. So those are the contextual things around our
office environment.
But Dave will certainly spend some time and walk you through our internal process, and then
we can answer questions on that, if that is okay.

420

425

Mr Hodgson: Thanks, Chair.
Is it appropriate to walk through our process now? Is that what you are looking for? (The
Chairman: That is fine.)
David Hodgson, I am the Head of Operations at the Authority and I am a designated officer
within the whistleblowing procedures for the Authority.
I just echo what Karen said really. I think what we have got in place and what we have shared
with the Committee already is our own set of procedures which we believe are detailed and
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cover off all the requirements and are in line with both the Isle of Man Government’s policy and
other guidance of best practice, for example, for the UK public sector.
As Karen said, I think part of what we see as being key is having the right culture – that we
have an open and transparent environment, and staff can feel comfortable in terms of
approaching their line manager to report concerns that they have got and issues, and therefore
hopefully things come out at an early stage and we are able to deal with them at that time
rather than them developing into something where people feel they have to go outside of the
normal reporting channels and report them to the designated officer or other channels
available.
I will come back to the details of the procedure in due course, but Karen made reference to,
in the context of that culture, our staff survey which took place in quarter 4 of 2017, just at the
back end of last year. So I will just pick out a few parts from that.
I suppose first to say is there are about 70 staff at the Authority. The staff survey had a good
response rate; 60 staff responded to it. As normal, there were four or five categories; there were
five categories in terms of what people could answer on, in terms of ‘disagree’, ‘sometimes
disagree’, ‘ambivalent’ or ‘sometimes agree’ and ‘agree’, in terms of all the statements and
questions that were in there.
So in response to, ‘I have the opportunity to communicate issues to my manager,’ there were
no staff who answered that as ‘disagree’ or ‘sometimes disagree’. So that suggests people feel
very comfortable that they can go and speak to their manager at any time.
Developing that, ‘I am comfortable reporting risks and issues to my manager,’ in that one the
‘disagree’ rate was 3.33% so around 3%. So again the vast majority of people felt they had no
problem reporting issues. And finally, in terms of the Authority, ‘My manager takes appropriate
action on the issues that I raise,’ in terms of the pure ‘disagree’ again only 3% and then about 5%
‘sometimes disagree’. So again less than 10% felt that even when they report stuff, things would
not be necessarily dealt with fully.
So I think that suggests that we have got a pretty good culture. So we would not necessarily
expect too much to come through that route.
Over the last two or three years, as we have already reported to the Committee, we have had
two reports that we have considered to be protected disclosure reports and we have provided a
summary to the Committee previously. There has been a more recent one which I am happy to
talk a little bit about, but it did not develop and go the full course, but we did deal with it under
the procedure.
So the way that it would work in terms of our processes is if people feel that they are not
getting a suitable response through their line manager then we have two designated officers of
senior staff within the Authority who people can approach to report matters. There is also a
process whereby they are the designated officers of the Authority but if the issue relates to, or
the designated officer might be conflicted in the particular case, then there are other routes
around that, so that they can go directly to the Chief Executive, or if it involved the Chief
Executive there are routes through to the board. We also encourage people, if necessary, to go
through to the Audit Advisory Division of Treasury if they feel it is suitable to go there. Anything
that relates to financial matters would automatically get reported to that Division as well.
Once people have come to their designated officer, they would have an initial confidential
meeting whereby the basic details of the case would be taken down so we would make sure we
have got sufficient information to understand what it is we are dealing with. Also at that
meeting the person would be asked whether they would be happy to have their name
associated with it or whether they would like to keep it confidential, if it is possible to do that,
and we will establish that at that stage.
We will then make sure that there is a note of the meeting taken and that will then be shared
with the person who is reporting to make sure they are comfortable with it before we then
decide what we are going to do with it. In most cases, unless the Chief Executive is conflicted
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they would then share that information with the Chief Executive and we would then start to
decide how we are going to progress that following initial investigations or initial analysis.
Q27. The Chairman: Can I just ask you to elaborate a little bit; you said that they could go
direct through to the board, what process is taken on board then when it goes through to the
board?

485

Mr Hodgson: How do you mean, sorry? In terms of what?

490

495

The Chairman: You stated that you have got your designated officers or you can go direct to
the CEO, and then you said ‘or you can go direct to the board’. So is that a different process that
takes place at that point?
Mr Hodgson: It should not. It may take a slightly different form, but in terms of the overall
process and the way it is set out, the board members are aware of this process and we would
expect them to follow broadly the same process, or certainly the principles that underlie it. It
may be, because it is a slightly different relationship, things might happen differently, but in
principle they should follow largely the same process, in terms of an initial meeting,
understanding the background to it, deciding whether the person is happy to have their name
associated going through the investigation, the full details and then working out from there
what type of investigation might be required and any other reporting needs as well at that stage.

500

Ms Badgerow: I guess it would happen in the case where the whistleblowing was against the
Chief Executive. They would use the board. It is a similar process for complaints. If a complaint
comes into the organisation and it is against the CEO, for example, then the board themselves
would appoint an investigating officer and, as Dave said, follow the same process.
505

Q28. Mrs Poole-Wilson: Can I ask you to elaborate a little bit more about your employee
representative group and how that has in any way so far fed into this process or provided a
conduit, an alternative route, to raise perhaps whistleblowing-type concerns?
510
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520

Mr Hodgson: Yes, I think it is fair to say that it is not necessarily seen as a formal route into
this, but again, talking about culture, it is an environment whereby we are encouraging an open
dialogue between the staff and the senior team within the Authority. Each Division has a
representative on that Committee and staff are encouraged, if they do not feel it is something
they want to raise themselves they can raise that then in an anonymous way initially perhaps
through that representative.
As the procedures and policy set out, anonymous reports are not always that useful but just
in the context of if there is an issue then having some awareness of something going on, it is
useful to have that even if you are not able to follow the full process or have all full details
straight away.
So I would not say that the employee representative group has necessarily provided us
anything that you would look at and say is a direct substitute for a whistleblow but what it has
alerted us to are low level issues amongst the employees that maybe if they get dealt with at an
early stage will not generate into something where there is a loss of trust and loss of confidence
in the Authority itself, so hopefully help that ...

525
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Ms Badgerow: Dave and I are the executive members on the employee representative group.
When we brought the group in it was really at the time of the merger in terms of trying to
develop a bit more consistency of practices and understanding issues, but it has turned out to be
a very useful forum for the various reasons Dave says, that people bring up all kinds of issues
that if left untapped might develop into something more significant. It has just been trying to
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promote, as Dave says, as well the culture of trying to be open, having a good conversation on
both sides of the table in that respect and I think it has worked fairly well.

535

Q29. Mrs Poole-Wilson: Can I ask is it formally constituted? I mean did you put some
documentation around it?
Ms Badgerow: Yes.

540

Mr Hodgson: There is a terms of reference and we minute the meetings and keep an actions
log from it, so it is formalised, yes.
Q30. Mrs Poole-Wilson: Would we be able to see the constitution or the terms of reference?
Mr Hodgson: Yes, by all means.

545

Ms Badgerow: Yes.
Q31. The Chairman: What role does the FSA have with respect to whistleblowing matters
that concern the organisations you regulate?
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Ms Badgerow: I can talk a bit about that. We are split internal/external so we do have a
whistleblowing policy on our website and a series of FAQs as well for licence-holders and so we
are considered one of the prescribed agencies for which an outside member can make a
whistleblowing report to the FSA.
I guess there are two things to sort of distinguish: one is whistleblowing where it is an
individual who is internal to an organisation, a licensed authority, a licensed firm; and one who
would be external which would be considered to be a tip off.
So I think the FAQs on our website are quite helpful because it gives a process individuals
should follow. But typically the point of contact for an individual who is going to whistleblow or
even tip off, arguably, but I will talk about whistleblowing, the similar process would be they
would contact the relationship manager. What we do try and encourage through the initial
contact we have with the individual is to have followed a process within their own licenceholder, because as at, I think, January 2017 we have required all of our licensed entities to have
an internal whistleblowing policy themselves. So ideally the individual would have followed that
process first before they would come to the Authority.
So the relationship manager’s role really in the Authority would be to take information down.
We will advise the individual as well in terms of the extent to which we can keep it confidential,
so the same sorts of questions we might ask someone individually, ‘Is it okay if we use your
name or not?’ We will make that enquiry. It is difficult sometimes to pursue them without
having that individual disclose or feel comfortable disclosing their name, but that information
will be taken by the IRM; and again we have two more senior people involved to assist the
relationship manager, one being the Head of Policy and the other being the head of the division
for which that individual in the FSA reports to.
So one of the issues around whistleblowing, I think, that is perhaps frustrating for people
who do report is that there are restrictions on what we can provide back to the individual. So we
will take that information in, we will use it to inform our work in terms of is there any cause for
issues around money laundering; it might be the case where it should be considered a
reportable event to the FRU because of the nature of the suspicious action reporting. So again
the activity reporting may be something that gets referred somewhere else. And we will do an
investigation. But the one piece that is perhaps a bit more frustrating is the extent to which we
are able to report back on the outcome of that because it may give us information for
supervisory actions.
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We have had over the last three years about 12 cases of what we would constitute
whistleblowing from individuals from the licensed entities. We have back … them in terms of the
ones we have taken action or where there is ongoing … I think there are eight right now where
we have investigated and there is action either currently happening or it is ongoing.
So we do take these matters very seriously. I think the FAQs and the actual policy itself has
been quite helpful. Oddly enough, I would say the last year, because we had one very public
action against a licence-holder, we had a spike in whistleblowing in that particular area. I think it
gave people who were in positions of responsibility pause for consideration as to whether or not
what they were observing was something worthy of note to the authorities. So that was an
interesting stat. That is why it is helpful to have a look at those stats and see if they are having
an impact on the regulated entities.
Q32. Mrs Poole-Wilson: Can I ask you as the prescribed regulator, if somebody has
exhausted their internal process or there is a good reason why they do not feel able to use their
internal process and they come straight to you; do you actually ask for information from your
licensees about how many cases they are seeing and dealing with and do they have to report
those trends and statistics?
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Ms Badgerow: They would maintain a register and so as part of our supervisory work we may
ask, but for example if we do see a case where we are getting a lot of whistleblowing against a
particular entity we may want to look at their register. So they would have to keep a log and
keep that information in their own processes, so it may be indicative of bigger problems.
Complaints are one issue, whistleblowing is another issue.
Q33. Mrs Poole-Wilson: So it is one of those touchstones that you might look to if –
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Ms Badgerow: We might if something gives rise for us to have concerns about a particular
entity or, for example, if we got a whole slew coming up – which is not the case here. We have
had more come out of a sector, not necessarily ... We have had a couple of duplicates in a firm,
but in a sector it may give us, or in an individual firm it may give us, rise to ask that question to
see how many they have recorded internally.
Q34. Mrs Poole-Wilson: As a regulator, how important would you say it is to be able to look
at that sort of general information or trends, if you need to in order to address potential issues?
Ms Badgerow: It tells you a bit about culture in organisations as well. The issue there would
be the extent to which it is either a double-edged sword, because on the one hand you may not
see any which tells you there may not be a culture of openness and transparency, if people feel
comfortable coming forward. So that may tell you something else as well. So someone who says,
‘I have never had a whistleblower,’ you may say, ‘That’s interesting’. Where you have a whole
bunch of them you want to see how they are being resolved as well. So you may have some
reported but are they ones that are being quickly dismissed, no action? ‘We just looked at it. We
have no action.’ Are there ones that give rise to further work for the particular entity? So it just
depends upon how they are being reported and how they are being categorised.
Mrs Poole-Wilson: Thank you.

630

Q35. The Chairman: How do you test and decide whether a matter referred to you is covered
by the whistleblowing policy?
You went through the process before, Dave, but is there a test and then a decision taken as
to, yes, it will be taken forward?
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Ms Badgerow: Is that internal or external?
The Chairman: Internal and external.
Ms Badgerow: Do you want to do internal first?
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Mr Hodgson: Yes, I can do.
I think the Employment Act sets out what is treated as protected disclosure, so I think that is
our starting point as to whether something should fall into that category or whether it is
otherwise a grievance matter. So I think after that initial meeting there is an assessment to say
do we need to treat this as a whistleblow and does it fall into those categories as a protected
disclosure?
Because if it is not, it is not to say that we would not then follow a very similar process to
follow it up, but it would not then necessarily be categorised under the Employment Act as a
whistleblower. We would have to make that clear to the person who has reported it.
I think we have talked internally in terms of saying what you categorise as a whistleblow can
be quite tricky at times. I think the key is that you have got a culture that allows things to be
raised and things get followed up. Whether then that gets on the whistleblower register or not, I
suppose it is the quality of how that is dealt with that is the key, but if it falls within a
whistleblow within the Act then it would definitely follow the formal process, and the bells and
whistles that go with that in the policy.
Q36. Mrs Poole-Wilson: Can I just ask, carrying on from that, do you think staff, if they have
raised something that they think might be a whistleblowing issue but perhaps the public interest
element is not there and it turns out it is more of a personal grievance, how understanding have
you found the staff to be of that difference; or do you think people struggle to understand why it
might be treated differently even if it is still going to be investigated?
Mr Hodgson: One of the things perhaps we should have said at the start is we have annual
training for staff on what whistleblowing is and the protected disclosure element and the
Bribery Act side of things alongside it to give that picture as to the types of things that would fall
under the Employment Act whistleblowing.
I think certainly it has never been an issue in the sense of people feel free to raise things. I
think in terms of when people raise them it is not necessarily – the ones we have had – at the
forefront of their mind, ‘Is this going to be a whistleblow or a protected disclosure?’ All they are
interested in is they have got an issue and they want someone to listen and make sure that it is
going to be dealt with.
So to answer your question simply, no, I do not think it is a concern of staff which way it falls.
I think the key is it gets dealt with.
Ms Badgerow: I would say in both cases that we reported, it would not have been the case
where the individual said ‘I am a whistleblower,’ it is, ‘I have a concern,’ and they wanted to
have an avenue to share that concern.
In the first case it was with me, just because the organisation was so new and I just happened
to be doing interviews with all the staff members in my first six months and it came up in the
course of that. In the second case it was because something was raised in a memo that gave us
cause for concern, that someone had some concerns. So I think they often do not come forward
as whistleblowers but I think, as Dave said, they just want to have a place to share and then we
decide based on that sharing, is this something we should be doing some more investigation on
or is it simply a case of answering a question and they say, ‘Oh, that’s great. Okay, thank you.’
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So it is all about judgement upon judgement and just trying to read the staff and see if this is
something that can be resolved fairly simply or there is just more work that needs to be done to
understand it better on our part.
Q37. The Chairman: Do you think the reporting process is sufficiently independent?

690

Mr Hodgson: Could I just clarify the question: the independence in terms of –?
Q38. The Chairman: The independent reporting side of it for an individual within your
organisation.
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Ms Badgerow: I think so, by virtue of the fact that we have set up the designated officers and
that we have the ability to designate someone else. So by having Head of – sorry, if I can
answer – by having Head of Operations, Head of Policy, we can then make that decision very
quickly as to who is definitely clear of any conflicts, who is seen to be independent of the
process; and the fact that we then can escalate it to myself if it is a case where it is someone
that straddles operations and policy, we do provide another sort of venue for the individual; and
the fact that we do give people access to the board as well.
So I think there are a lot of avenues for people to be able to come forward and if they have
any concerns of independence or conflict then we have another alternative. I think that is really
important.
Q39. The Chairman: With regard to the FSA, how would you manage a situation if there was
a conflict within the organisation even up to board level?
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Ms Badgerow: I guess we have the ability to go to Audit Advisory as well, which we have
never had to use. I guess that is one avenue and that would be the obvious. Or I guess in the
case I am not sure if it is internal or external, the Attorney General’s office. So there are other
avenues that are expressed in our internal policy beyond the organisation. It would be highly
unusual if everyone up to the board level was conflicted, but in which case I think Audit Advisory
would be the obvious place to go because it is independent of the organisation.
Mr Hodgson: Yes, I think it is fair to say we are small and, you are right, matters can come up
where it is very difficult to find a suitable person to run that process, even with two designated
officers and a chief executive. It has never been a problem in terms of whistleblowers but it does
come up in one or two other areas – human resources-type management where it is difficult to
find someone wholly independent.
But I think we are of a size that is suitable, that generally we will have someone from outside
who is not conflicted and is outside of it who can deal with it. As Karen said, in the worst case
scenario, if we did not, then I think we could seek advice from the AGs or the Audit Advisory to
see if we could use an external party to run the thing for us; not only to investigate but actually
run the process if we needed to. But it has not been a practical for us to date.
Q40. The Chairman: To lead on from that, how difficult do you feel it is to keep the identity
of the whistleblower confidential, particularly in a small organisation?
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Mr Hodgson: I think it is fairly difficult. We have a staff of 70 but split across seven or eight
divisions and teams within those divisions, so if the whistleblow relates to a technical matter
that is within one of those teams it soon becomes probably pretty obvious who it was. It is a
very low number of candidates who could have raised the alarm or whistle.
So I think we have a process which I am comfortable enough that where there are sensitive
matters and the need for confidentiality we can take it so far, but whenever we meet with
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someone at a very early stage the question gets asked, ‘Are you prepared to put your name
behind it?’ and we will explain the benefits of that and also explain the protections around it in
terms of making sure they are not victimised or harassed. We will also establish at that point
whether they are prepared to put their name to it, but we will also warn them at that time that
it might not be possible to protect it going forward 100%, depending on how we have to run the
investigation, depending on how much we need to rely on their input to the process.
So I think it is very difficult in an organisation our size to keep things wholly confidential all
the time. I think we have got a process to run where we can. I think in both the cases that we
have had, we have not needed to necessarily release the name of the person involved. Whether
the other people in the area who actually got pulled into it from the investigation were able to
put two and two together I do not know, but we did not need to go to the point where that
person had to disclose before we ran the investigation or before we had to get to the point we
needed to to complete the process.
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Ms Badgerow: I would say in the first case it was interesting because what we ended up
learning from the process was something that we needed to have a learning point shared back
to the whole team because there was a lack of clarity around a particular financial regulation
and so we used the occasion to feedback, not just to the individual, singling them out, but to the
entire team to clarify something.
So it is often that feedback mechanism that helps clarify understandings in certain processes,
but small organisations are a bit more of a challenge, for sure.
Q41. The Chairman: If you are investigating an external report how is the process dealt with
then for confidentiality?
Ms Badgerow: Again, we will advise the individual that we will try to keep their name
confidential but it is always difficult because once again if we start to ask questions of a licence
holder in a particular area it may give rise to lots of guesstimates of who may be making that. So
we always let the individual know that to the extent to which we can keep it confidential we will
and we often ask them if they would mind that we would disclose their name as well. So there is
a way of looking at that but it is, again, more challenging as well. But we would not disclose it,
we would just perhaps, by nature of the questioning they might understand where it may be
coming from.
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Q42. Mrs Poole-Wilson: I suppose on that, if the issues that are being raised with you are
sufficiently serious would I be right in thinking that even if the individual said, ‘Actually, no, I
don’t want my name to go forward and now I’m worried that if you start investigating this
people are going to find out it was me that raised it in the first place,’ do you have to get to a
point where if a matter looks sufficiently serious you have to persist with an investigation
regardless of how the individual is?
Ms Badgerow: Yes, if it is a case – absolutely – like money laundering or financial irregularity
or a contravention or breach we have responsibility to pursue that and that is seen to be a form
of intelligence or information for us. There are protections in employment law which can be
utilised by the individual, but once you start down that road and it is a difficult road it is hard for
us to say we are not … we cannot ignore it. I guess, that is the short answer to your question.
Mr Hodgson: There may be an opportunity, if we think it is something that by going a
different route we can do some investigations where we can turn up the issue without needing
the evidence of the individual then we will also … if someone is particularly concerned and we
can understand that concern, given the nature of it, then we will look at alternate ways where
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we might just see it as a tipoff (Ms Badgerow: Yes.) and then find another way to get the
evidence that we need. So there may be other routes we can follow on that.
790

Q43. The Chairman: Are you aware of, within your regulatory industry, is there any system
that is completely independent from the regulatory body?
Ms Badgerow: I am not sure I understand the question.
795

Q44. The Chairman: You are a regulatory body within financial services and obviously within
other jurisdictions; is there any other system in place for people to do completely confidential
reporting?
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Ms Badgerow: I am not familiar with anything. No, not to my knowledge.
Q45. Mrs Sharpe: Can I just go back to what you were talking about when you described a
person who perhaps would not want to reveal their identity and if this was appertaining to a
situation, for example, involving money laundering; if they did not want their identity to be
revealed and that would actually make your investigations quite difficult, would you then hand
on that case to another organisation to look into it? If so, do you have a mechanism whereby
you then follow up what happens to that?
Ms Badgerow: Yes, typically something around money laundering that might be considered a
suspicious activity report (SAR) I am going to go to the FRU. In terms of follow up I think that in
the main once you pass it over they would largely manage that. One of the things as well is there
may be some further intelligence that comes out of that process that gets fed back to our
organisation – I do not have any examples in mind – that may give rise to some other more
control affairs or other governance issues apart from money laundering that may come back
because we have a fairly close relation with the FRU, but typically in that case where it would be
a money laundering SAR it would go to the FRU.
The issue of identity is a very difficult one. It is a difficult one, because again you are taking
intelligence and that may be just enough for you to have to start your work or to at least refer to
someone else to start their work. But one of the issues as well is you have to make sure you
have … it cannot be vexatious, it has to have some body to it, some sort of support. We are not
looking for documentation but it has to have some merit – not merit but credibility, I guess
would be the word, and again that is all about judgement. Is there enough there to really
warrant pursuing further worker investigation? That is a tough one.
Mrs Sharpe: Thank you.
Q46. The Chairman: Can I just go back to your training. You said it is annual training. Is that
an internal process that you carry out? It is not a Government-run programme for individuals;
and do you do training for the organisations you regulate?
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Mr Hodgson: The training that we do is internal training and we alternate. So you will
probably be aware that the Government has its own central training and computer-based
training. This year I think we may rely largely on that and ask people to run through it. Last year
we did a face-to-face presentation which was just done internally, based very much on our own
procedures as well as the Government’s policies and the underlying principles. So we tend to try
and alternate it between different methods of how we deliver it. But that is purely from an
internal perspective.
In terms of the external world, I am not aware that we do too much in terms of training as
such but we try and promote that route where appropriate. So there is access to, as Karen has
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already alluded to, Questions & Answers and a process to follow on our website. We have also
got an industry update coming up, which is a presentation where all the industry is invited. One
of the subject matters on there – subject matter, I should say, not a headline – is whistleblowing
and our Head of Policy and Authorisations who is both the designated officer and one of the
officers very much involved from us as a prescribed body will be speaking there and just
highlighting that. Okay, that is probably to the senior staff of regulated entities, but nonetheless
we take whatever opportunity just to promote that we are there as a prescribed body. But also
just to emphasise what we expect of regulated entities in terms of their processes.

850

Q47. The Chairman: Okay. You said that you expected each organisation to have its own
policy in place. (Ms Badgerow: Yes.) How do you cross check that? Is that part of their annual
returns process: they have to indicate they have a policy?
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Ms Badgerow: It is on the annual return. It is a requirement in the Rule Book so the extent to
which it is a mandatory requirement as of January 2017, and if there is something that … It could
be looked at in the course of onsite supervisory work – not necessarily so, though, but it is
something they must comply with. So they have to attest the compliance with the Rule Book in
that regard.

860

Q48. Mrs Poole-Wilson: To what extent does the Financial Services Authority here watch and
monitor what is going on in other jurisdictions, particularly the Financial Conduct Authority?
Because I think they did a lot of work last year which seemed to, by and large, fall out of the
financial crash, but lots and lots of rules now about having a whistleblowing champion on the
board and that type of thing. I mean is that the sort of thing that you monitor and consider the
relevance for this jurisdiction?
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Ms Badgerow: Yes, maybe a couple of things on that.
One of the things is we have just recently appointed a Head of Corporate Governance for our
organisation, Tom Maher, who is sitting in our audience. Tom is helping us raise the standard of
practice for the organisation. I think one of the things that Tom has been looking at has been the
practises of the other jurisdictions, and looking at the FCA and the PRA and their level of
reporting. It is interesting on a scale basis. I mean we are quite a small organisation compared to
those organisations but Tom had looked at some of the processes and how they deal with them
in terms of the number, the volume for the FCA – and a thousand versus our 12 that we had
over the last three years; and for the PRA, a lot less – 140 or something, total.
So we do try to look at other jurisdictions and what they are doing as well. I think one of the
things that was observed for the other regulators was the fact that they faced a similar challenge
around not being able to disclose the results of the work done post the whistleblower. I think it
is recognised that it is a frustration for all regulators, it is not unique to the Isle of Man, and it is
just something we have to be better at explaining why that is for our licence-holder.
So absolutely, it is always good to look at other jurisdictions. We try to do that. I think with
Tom on board we are going to be looking a bit more in terms of are there other areas. So for
example, it has not been a regular reoccurring event on our board agenda, but we are going to
start thinking about whether or not it goes to our risk committee or our HR committee, in terms
of external versus internal, just so they can look at the trends around whistleblowing. I think
more so around the internal which has been not many, but nonetheless you want to see if there
is anything changing in the culture of the organisation that is giving rise to more concerns, as an
example.
Q49. Mrs Poole-Wilson: The other thing is you have talked about the culture and how
important that is and some of the things that support the open and transparent culture you
have, and I wondered if there is anything else you would highlight yourselves internally that you
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think helps to support that culture? So the survey is there, the employee representative group is
there, but do you think there are any other good practices that you have adopted that you think
support maintaining an open and transparent culture where people feel comfortable to raise
issues?
Ms Badgerow: Do you want to go?
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Mr Hodgson: Yes, I think there are a few things. Pretty simple things: all the heads of
divisions are encouraged to have an open door policy; we also encourage – and different people
take different routes – regular one-to-ones with staff as well as regular team meetings.
Something we have just instituted recently and we will see how it works, is for some of the
committee meetings or forums at a senior level, so our senior management committee, we have
had open door meetings recently where we have said that staff, if they wanted, can come in and
observe how the meetings are run. Yes, you would have to be a little bit careful with the agenda
from time to time just in case there are things that relate to personal or that might be conflicts,
but generally we have been able to run those meetings as normal and people have been able to
come in and observe.
So again, whilst that is not necessarily directly related to people identifying and thinking
about reporting issues, it is just to say, ‘Look, we will try to be as open as we can with you in
terms of where we are trying to go to and what we are trying to do and how we run things, and
feel free to share things with us as well.’ So I think we are doing our best just to ensure that that
open door and transparent and fair approach is there across the organisation.
Ms Badgerow: Yes, and the other piece I guess is when new staff start. When I first joined I
met with all the team individuals but after six months of being on board I will meet with every
new staff member just to see how things are going. Again, so they have that … can establish a bit
of a dialogue.
Then when someone leaves the organisation for any reason – any reason at all – HR will run
an exit interview process and they fill out an exit interview; and then I will sit down with the
individual and have a conversation about their exit interview and I have to say, I was teased, I
say it is always so lovely that people feel so open to share things. They may share things about
training or induction or the kinds of work they were doing, and both good and bad. So I find that
very helpful, because I can take that away now and think about what we have to look at in terms
of our processes.
So it is never perfect, but again the extent to which people feel comfortable crossing over
your door to have a conversation is, I think, ultimately the test of the culture.
The Chairman: Okay, thank you very much. That is the end of the public hearing. The
Committee will now meet in private.
Ms Badgerow: Thank you for having us.
The Committee sat in private at 12.09 a.m.
and resumed its public hearing at 12.30 a.m.
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The Chairman (Ms Edge): Welcome to this public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I chair this Committee. With me today is Mrs
Jane Poole-Wilson. Mrs Kerry Sharpe MLC has excused herself from this as she is a Member of
the Department.
If we could all ensure that our mobile phones are on silent or off so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
speaking at once.
We would like to talk to you today about the Isle of Man Government Whistleblowing Policy
and reporting procedure. In response to a Tynwald Question in February 2018 it was noted that
your Department was one of three which had used this process. We are not here today to talk
about specific cases but we would like to understand how the process works in practice.

EVIDENCE OF
Dr Malcolm Couch, Chief Executive, and
Mr David Catlow, Finance Director and Whistleblowing Officer, DHSC
945

Q50. The Chairman: Please could you start by telling us about your role and experience.
Dr Couch: My name is Malcolm Couch. I am the Chief Executive of the DHSC.
950

Mr Catlow: My name is David Catlow. I am the Finance Director and the nominated
whistleblowing officer at the DHSC.
Q51. The Chairman: Does the DHSC have any responsibility with respect of whistleblowing
matters that concerns the organisations it regulates?
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Mr Catlow: The DHSC regulates certain services and providers under the Regulation of Care
Act and the Registration and Inspection Unit of the DHSC does have a policy about the
management of complaints about regulated care services, including whistleblowing.
I am not sure whether it has any formal responsibility but certainly there is a policy in place
to handle any complaints if the Registration and Inspection department receives any complaints
made about whistleblowing issues.
Q52. The Chairman: So from the Department’s point of view you feel there is a policy in
place. Are you aware if there is a policy in place within the regulatory bodies that you are
responsible for? (Mr Catlow: I don’t … sorry.) For whistleblowing, are you aware if there is a
policy in place for the regulatory bodies that you are responsible for? (Dr Couch: Sorry –?) Is that
part of your policy that you ensure that the people that you are regulating have a
whistleblowing policy?
Dr Couch: Forgive me, Chair, are you talking specifically about bodies where the Registration
and Inspection Unit is involved? When you talk about bodies that the Department is responsible
for I am just a little bit confused.
The Chairman: It could be that body or it could be any other organisation that your individual
Department works with.
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Q53. Mrs Poole-Wilson: We have just spoken to the Financial Services Authority, so in the
context of looking at their external facing role they were able to say that as of January 2017 it is
a requirement of their Rule Book now that all licence-holders have in place their own
whistleblowing policy. So by analogy, the question is really does the Registration and Inspection
Unit, as part of its remit in regulating external bodies it is responsible for, require those external
bodies to have appropriate whistleblowing policies in place or not, do you know?
Dr Couch: Yes, it does.

985

Mrs Poole-Wilson: It does.
Q54. The Chairman: How would you test and decide whether a matter referred to you is
covered by the Whistleblowing Policy? What is your process for that?
990

Mr Catlow: If we are talking about the Isle of Man Whistleblowing Policy now, it is a relatively
small number of referrals made under the Whistleblowing Policy and there is a flowchart in the
back of the Whistleblowing Policy which I follow. The answer is that I refer to the policy and
make a judgement based on the facts of the case.
995

Q55. Mrs Poole-Wilson: What would you say are the factors that you are weighing in to
making that judgement? So what, for you, earmarks an issue potentially as a whistleblowing
matter as opposed to a concern that you might deal with through another mechanism?
1000
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Mr Catlow: I tend to veer towards a wide interpretation of the Whistleblowing Policy. As I
said before, there are relatively few matters referred to me; this is not a matter of resourcing.
My concern is, or my interpretation is, that if someone has got sufficient concern to come to me
under the Whistleblowing Policy I need to take that seriously.
So I would tend to look for ways why it should not be covered under the Whistleblowing
Policy or should not be dealt with under the Whistleblowing Policy as opposed to looking for
ways to include it in, if that makes sense.
I think the matters that have been referred to me, there are certain occasions where – and I
think the Whistleblowing Policy makes it clear – you would expect the line management in the
first instance … or local resolution of an issue. So I would certainly ask at any kind of interview
with the complainant or the whistleblower whether that is possible. But I generally take a view
that if someone has come to me under the policy I will treat it seriously and try and persuade
myself of reasons why I should not deal with this under the Whistleblowing Policy, rather than
the other way around.
Q56. The Chairman: So you are the designated officer for the whole of the DHSC?
Mr Catlow: Yes.

1020

Q57. The Chairman: How do you monitor that the process is happening further within the
separate divisions of the Department? Is there any process there that you are monitoring?
Mr Catlow: No.
Q58. The Chairman: So it is only cases that –?

1025

Mr Catlow: The policy is issued; it is applicable to all Government employees and I have
received whistleblowing matters from, I will not say all because we have not had a lot, but from
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a good spread across the Department. So as with all policies, this is a matter of dissemination
and application.
1030

1035

1040

1045

Q59. Mrs Poole-Wilson: You said that you have had a relatively small number of
whistleblowing cases. There are two ways you could look at that: either everything is rosy and
perfect and so there are very few whistleblowing issues, or there are more problems and people
do not feel comfortable to blow the whistle. So I suppose what I would ask is, when you say
there is a relatively small number of cases, over what time period are you referring; and how are
you monitoring changes in trends about fluctuations in the number or the type or the
seriousness of the issues that are being referred to you?
Mr Catlow: I have been in the Department just over two years now and whistleblowing
officer for a period less than that – 18 months or two years or so – so I can only refer to that
period. There have not really been enough; it is of such infrequency that there is not really a
trend or a pattern which would be worth identifying. We are talking under 10. I cannot
remember the number but perhaps I think the Committee has had the number. There just are
not enough referrals to really make a judgement on whether there is an increase or a decrease
in numbers.
Q60. The Chairman: Do you think that the reporting process is sufficiently independent at the
current time?

1050

Mr Catlow: I have got no reason to suspect it is not. I have got no evidence to suspect it is
not.
Q61. The Chairman: How would the Department of Health and Social Care manage a
situation where it is conflicted in relation to investigating a matter that is referred to it?

1055

Mr Catlow: Do you mean if the whistleblowing officer is conflicted in respect …? The policy
makes that clear. The whistleblower would be directed to another officer within the
Department, probably the Chief Executive. If I was conflicted I would state I was conflicted and
would not become involved.
1060

Dr Couch: And if I am conflicted, again the flowchart and the policy are clear it should be
referred to the Minister and/or officers outside the Department.
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Q62. Mrs Poole-Wilson: Yes, I suppose there are two drivers sitting behind the
Whistleblowing Policy. One is obviously that it is in all of our interests that if there are serious
issues that ought to be addressed they are raised to our attention so they can be properly
addressed. But the other is to give the individual some protection so that they feel able to raise
those issues.
When it comes to the confidentiality of the individual who is raising an issue, have you had
experience where an individual is insistent or would prefer to remain anonymous; and if so, how
have you managed this in practice?
Mr Catlow: In my experience I think it is in virtually all the cases the individual wishes to
remain anonymous. The important thing is to stress that may not be achievable. If matters
proceed, especially if it is something like a criminal issue then of course anonymity cannot be
guaranteed.
How it is managed is that I am the sole whistleblowing officer within the Department. I will
obviously report any whistleblowing matters to the Chief Executive as required by the policy, but
then the identities of the whistleblowing officer are carefully restricted or even just not
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disclosed. Quite a lot of the time it will not be myself doing the investigation, but you can refer
an investigation without naming individuals. So it is a matter of just being careful and sensitive
but making sure that individuals know that sometimes you cannot guarantee their anonymity. It
is just being open and upfront.

1085

Q63. Mrs Poole-Wilson: Have you had a situation where the inability to reveal the person’s
identity would actually then hamper the investigation and effectively make it very difficult to
follow up the report you have received?

1090

Mr Catlow: I do not recall anything like that, no. No, not that has come through the formal
Whistleblowing Policy. No.
Q64. Mrs Poole-Wilson: If you did have that situation, where you were in a situation where
somebody wanted to remain –?

1095

Mr Catlow: Sorry, Mrs Poole-Wilson, there is one possible referral at the moment which
would be difficult, but it has not progressed to a formal whistleblowing investigation at the
moment yet. So that is why I am being a bit uncertain. It is in the middle and it is a current one
so I want to be very careful. But there is a current one where it is possible the anonymity issue
could be difficult for the investigation. It is in the middle of being decided at the moment.

1100

1105

Q65. Mrs Poole-Wilson: I want to be very clear we do not want to hear about individual
cases. It is more the process.
To the extent you feel able to answer this without referring to anything that may be ongoing,
it is perfectly possible that something could be raised that is of such seriousness that it merits
being properly investigated and looked into, but in a situation where somebody was insistent on
remaining anonymous it became quite difficult. I wondered whether the Department has turned
its mind to how it would address and still follow up on quite serious matters if there was an issue
around somebody’s confidentiality and anonymity.

1110

Mr Catlow: I would take the advice of the Director of Audit Advisory Services as to how to
deal with that. This is not a matter where I am an expert on whistleblowing; I am the
Department’s whistleblowing officer and I would always seek to take advice from the people
who perhaps could provide guidance on how to achieve that.

1115

Q66. The Chairman: With regard to that, your role as the designated officer, did you have
any formal training for that or are you aware that across the Departments people do get formal
training as designated officers?

1120
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Mr Catlow: I attended one session on whistleblowing. I cannot remember who ran it. It was
an internal Government course. It was probably 18 months or two years ago. That is the only
formal training I have received.
Q67. The Chairman: With regard to the Department and the culture for whistleblowing, how
is that presented to the employees to encourage the use of the policy, and the policy availability
too.
Dr Couch: This is a very interesting question, Chair. In actual fact I do not think I would
encourage use of it, because in the services that we deliver, which are delivering direct care to
large numbers of people in the Isle of Man by a lot of people – we are the largest employer here
and we have lots and lots of employees – what we should be doing, in my opinion, is seeking to
foster a culture where people can speak up immediately where there is a concern in their area of
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work or their area of experience, with an aim of creating both duty of candour in situations
where we need to inform somebody that something might have gone wrong, but also really to
create and maintain an atmosphere of continuous improvement.
I think that is the challenge in the culture of an organisation, which is why you still need to
have a whistleblowing policy, but I think I would start at the beginning, which is that all
colleagues should be permitted and empowered to speak up immediately.
We have different routes to alert the Department of issues. Yes, there is the Whistleblowing
Policy and people are made aware of that through their general continuous professional
development packages etc. But we also have incident reporting systems which are managed on
a computer database.
Earlier this morning we had a meeting of our executive leadership team, which is the
directors of the Department. We report into the political Members and Minister of the
Department and part of the agenda of this morning’s meeting was quality assurance, and part of
quality assurance is the directors reporting back on the dynamic incident reporting system: how
serious was the incident; how was it raised; what was done to mitigate or deal with the risk; and
also what learning points came from the particular instance that came up?
It is a slightly long-winded response but I think from my perspective as Chief Executive
fostering that form of environment in the Department is the first thing to do. I think there are
still always going to be occasions where somebody wishes to make a confidential report, which
is why the Whistleblowing Policy is there.
Q68. The Chairman: With regard to incident reporting, how long has that process been in
place and how is that helping you try to change that culture, because obviously that is a system
that sounds like it has been in place for some time? How is that getting reviewed to ensure that
people are confident with the utilisation of that system?
Dr Couch: I think in terms of the quality assurance around the system itself, I need to rely
upon my directors to be monitoring that, to be feeding back into executive leadership team
meetings the dynamic sense of what is happening.
We are, in a few weeks’ time, going to upgrade the computer system that we use for
monitoring incidents and, although it is not something that I will necessarily use on a day-to-day
basis, I am informed by my colleagues it is a far more user-friendly, more intuitive system for
reporting incidents.
I think really we have to rely, from our roles, on cascading the guidance from leadership,
which is that it is important to report things you see that are going to cause problems, either
systemic – something that might recurrently cause an issue – or individual incidents. It is
important to speak up about those so that we can learn from them and do better next time.
Q69. The Chairman: How is that fed back to the individual that has actually put the incident
report in? Is that all continued online or is there a process for feeding information back so that
they can see that there has been improvement?
Dr Couch: In a way I think it comes back to what Mr Catlow was saying: that one would
always seek in situations like this for local resolution of an issue. Usually it would be a team
member raising an issue that has been … It is called our PRISM system which is the risk
management system. So somebody will put a report in there. Usually that would have been clear
to the team that that was happening. That is going to go into quality and safety management
teams. They will be reviewing, they will be doing audits if they need to do. Then that is fed back
to the team and to the person making the report.
So I think it is understood that there is a two-way thing, which is, ‘I’ve made this report.
Something’s been done about it. We’ve learnt from it. It comes back.’ Again, I would encourage
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my directors to praise the person who has raised the original incident because it is going to help
us make things better next time around.
1185

Q70. The Chairman: PRISM is available throughout the whole of the DHSC?

1190

Dr Couch: I think it is primarily used in Noble’s Hospital but I can check for the Committee
how broadly used that is. We are moving to a new system called DATIX and that is definitely
Department-wide from the end of November.
Mr Catlow: Yes.

1195

Q71. Mrs Poole-Wilson: Yes, we were sent some information saying you are upgrading to
DATIX and it does look like PRISM is only Noble’s. That was going to be my question: DATIX is
Department-wide but it does not look like PRISM has been historically.
Can you tell us whether the new system, is it designed to only capture certain types of
incident? What sort of things can staff report through that mechanism and are there things that
they just could not report and they would have to find another way?

1200

Dr Couch: You will have to forgive me, I do not have the answer to that today but I can report
that back to the Committee.
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Q72. Mrs Poole-Wilson: I am also interested, I think what you have talked about early
reporting and an open and transparent culture; could you talk to us some more about what else
you are doing to foster an open and transparent culture where people do feel comfortable to
raise issues early?
Dr Couch: I can give you a very clear example. In view of the size of the Department, there
will be a regular, what HR people call a churn of employees – so people retiring or moving on,
for whatever reason – and that means that there is a regular influx of new people starting to
work for the Department.
There is a Government induction programme. That is for new employees of the Isle of Man
public sector. Then we put on an afternoon usually for DHSC-specific themes and that, certainly
for the last couple of years, has been running every month because we have a number of
people; and the numbers attending those sessions can range between 10 and 30.
What we do in those sessions is there is usually myself and Mr Catlow and Mrs Morris, who is
my Deputy Chief Executive, we usually do a triple-headed presentation with some slides behind
us and we go through various themes. Partly it is about people meeting new colleagues, partly it
is about being welcomed to the Department etc.
But again we always talk about things like this, which is that we want people to be joining us,
to have fulfilling careers, to see career development etc. to deliver really good services; and we
always said in every one of those sessions to new people, ‘And if you have concerns you should
raise them.’ We give people the opportunity. Because we are in all the Government address
books, if anybody wishes to talk to us directly – and this could be a financial concern, it could be
a care concern – they could talk to one of the three of us directly, but again, ‘Raise things with
your management. Be alert. Be professionally curious,’ all of those themes. So that is a direct
thing where we are, in my opinion, role modelling and leading a culture of openness.
Again, in the executive leadership team this morning we were together for three hours. That
was probably almost an hour of our meeting this morning – about incident reports and quality
safety issues etc. So I think I am quite confident that my directors are aware of that, they are
feeding that through to their next level and it radiates through the organisation.
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Q73. Mrs Poole-Wilson: Can I ask: for new people coming in there is obviously that; for
people who in the organisation who might be the line manager, the first port of call, has
anything been put in place to heighten their awareness of these issues so that they can adopt
the leadership and the role modelling behaviours with these new staff coming in?
Dr Couch: Not recently, but again what we will be doing is as we roll out DATIX there will be a
need for both a general information programme for all employees of the Department and then
specific training to get people involved and using it. Again, we can re-emphasise the message at
that point: it is a good thing to report, it is a good thing to be alert, it is a good thing to raise
challenges etc. to make our services better.
Q74. Mrs Poole-Wilson: How are you measuring and monitoring the success of these
initiatives to try and improve and enhance an open culture?

1265

Dr Couch: One of the things we were discussing this morning – and I think this is a challenge
for any organisation, so it is not just DHSC; if any of my fellow chief executives were here we
could have the same discussion – the quality of what is going on and refreshing etc. is a bit of a
challenge.
So in terms of incident reporting or the Whistleblowing Policy, should the Department of
Health and Social Care have individual approaches to it, should we have a broad brush approach
for the whole of Government? How often should we update these policies etc.? I think they are
all good questions. The policy, obviously the last major update was in 2016; should we be
thinking about renewing that now? Maybe the Committee will make recommendations about
that.
Do we know in our Department how many people are aware of it, how well trained they feel?
I think we probably do not at this point and that is a challenge that we can take away and ask. I
think partly you have to have programmes of refresher training. Largely in our Department we
have a system called eLearn Vannin which is a desktop-based training system. So again we could
push out a requirement to update all employees on whistleblowing policies etc. but also on
incident reporting. But I think our golden opportunity will be the rollout of DATIX. We will be
able to tell everybody about it and emphasise, I think, both the open and the confidential routes
of reporting.

1270

Q75. Mrs Poole-Wilson: Do you have any other sources of feedback from the staff as to how
they regard or how they feel about their ability to raise issues? Whether it is from Government
surveys or other work you do, what are your sources of data that tell you how the staff across
the division are feeling and their ability to raise issues?
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Dr Couch: In terms of actually collecting information that you could call data and analyse, at
this point it is the national Have Your Say survey. I am trying to think if there are questions in
there that would specifically look at incident reporting quality, but that is where we would draw
information.
We could always do our own surveys in the Department. We have not done any since the last
Have Your Say survey. But again, as the three most senior officers in the Department – myself,
Mr Catlow and Mrs Morris – we do roadshows where every few months we will go out to
different workplaces and we just sit down very informally with people and talk about all sorts of
things. I can assure the Committee that I think it must be a healthy environment where the
three most senior executives in the Department sit down with colleagues from all parts of the
Department and of all grades and every single time we have done that people will have raised
concerns with us. We actually ask for them; ‘Tell us.’ It can range from what might sound like the
fairly trivial, which is ‘what frustrates you at work?’ through to more major issues.
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What we have done each time concerns like that have been raised is we go back, we usually
have a debate, we take action to fix them. Again, that will be fed back to the individual or the
team to show that we took it seriously. So I think largely these sort of things are saying to people
the reporting of quality-related incidents, either openly or confidentially, is important to your
senior leaders. We repeat it in different forums regularly. Again, with the culture of an
organisation I think that is actually a good model of doing things, which is constantly repeating
and showing that you take it seriously. But again in terms of data, how can I see as a Chief
Executive that that has lodged and people are living it and breathing it at work? I do not have
anything at this point.
Q76. The Chairman: You have mentioned quite a few times that you are relying on your
directors and obviously they present then to your departmental meetings. How as an individual
if you are reporting an incident … that obviously goes on to the network and you can be
identifiable from that; if somebody has got a serious concern and wants to report an incident,
they have no alternative, they have to use that system. If it is a health and safety issue, as an
example, is it independent enough, do you feel, if it is an incident reporting system that reports
to the directors and then comes to … do you feel that is independent enough or is there any
ways that could be improved?
Because in theory you are saying you do not encourage the use of the Whistleblowing Policy
and it is incident reporting, so therefore there is a crossover, so how do you ensure that is
independent?
Dr Couch: To an extent I think I would respond, Chair, by saying that it comes back to the
point I think I was making about general reporting. That should not be independent, that should
be part of the way that we do our work. All colleagues are working together; a degree of peer
review, peer pressure etc. peer reporting and teams fixing things. If you could have that running
on a day-to-day basis you would have a near perfect environment for the reporting, observing,
dealing with and learning from incidents.
So I am just a little bit challenged by using the adjective ‘independent’. I mean we should be,
in my Department at least, all committed to the highest quality of care and service that we can
deliver. I think therefore it should be part of everybody’s work ethic to be involved in that sort of
thing. But again I do recognise that … and do not misconstrue, I am not saying that I would
discourage whistleblowing – not at all. We do need to have the confidential reporting
mechanism too. People need to be aware of that and I think ideally people should openly report
and not be afraid of it, but I can recognise that in some circumstances the confidential route is
important and we should make it clear to people that they can do that without fear.
Q77. The Chairman: Do you have a timeline for the introduction of the new system that is
across the whole Department?

1325
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Dr Couch: I think we were informed by our information officer earlier that it was 30th
November. I think that is the expected roll-out day. So it is very soon.
Q78. Mrs Poole-Wilson: I am now trying to remember what the answer was – and forgive me
if I am now asking a question I have already asked and I cannot remember the answer – but with
the new system, DATIX, it is an incident reporting issue. That is right, you said you do not have
the information about how open it is. You said it was more intuitive. Is that something you think
you would be able to provide (Dr Couch: Absolutely.) to the Committee?
Dr Couch: Yes, of course.
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Q79. Mrs Poole-Wilson: I know we are now getting hypothetical – if that system is, not
confined, but there are certain things that people might want to raise as issues and they could
not use that system, for whatever reason, how comfortable are you that other routes are
available and that staff know about them, and that the culture supports staff using them?

1340

Dr Couch: My assumption will be, before I check, that DATIX is about quality of care, so I think
that will largely be the reporting of that. Without any particular worry about this, I would say
clearly that has to be the pre-eminent thing that we focus on. But I think there are environments
about raising other things in teams etc. I hope that some of the things I have said to you already
show that we are trying to foster an environment generally where people can report.
I think that the reason that DATIX is there is simply: it does not drive the culture of people
reporting, but what it can do is collate and bring together statistics that can give us at board
level the reports that we might need to see from time to time how things are looking.
Again one of the challenges we had earlier is to ask ourselves: we may get quality reports
through from officers into the executive leadership team; how then does that compare, let’s say
the Hospital’s directorate, how do we compare to similar organisations in England, Scotland,
Northern Ireland or Wales? Again that is another piece of work that we need to do.
Things like financial reporting, financial irregularities – all those sort of things, I think that we
have an environment there, we do encourage people to be thinking about that and talking about
that. But if that is excluded because of the design of DATIX then again I think we will think about
that because it is important – reporting across the piece.
So all of the things that we need to be achieving, there ought to be mechanisms for people to
comment or report on issues that stop us achieving.

1345

1350

1355

Mrs Poole-Wilson: Thank you.
1360

Q80. The Chairman: Just to clarify, DATIX, is it a bespoke system or is it one that is utilised
throughout?

1365

Dr Couch: It is very widely used (The Chairman: Used everywhere.) in the UK and I think
elsewhere.
Q81. The Chairman: So with regard to confidentiality and the reporting aspect of it from that
incident reporting system, it is not a confidential reporting system, it is very identifiable?

1375

Mr Catlow: I do not know. I have not seen the system. It might be able to be configured to be
confidential reporting, but my initial thoughts would be I agree with you, Chair, it is probably a
system which is designed to capture information for use in a broader systemic way, rather than
individual confidential reporting which may be subject to the Whistleblowing Policy. I do not
know how the system operates; I have never seen it work so I could not give a definitive answer
one way or the other, I am afraid.

1380

Q82. The Chairman: Okay. Just with regard to your Department and how you investigate a
whistleblowing case – and I know you say you have not had very many because you are quite
new in that post – what is the process; how does it get to you in the first place; is it direct or is it
via the directors?

1385

Mr Catlow: It tends to be direct from the whistleblower. It might be the whistleblower has
been referred to me by talking to a line manager perhaps or the Office of Human Resources, or it
might be that a whistleblower has looked and seen the policy and decided to come straight to
the whistleblowing officer. But it tends to be direct.

1370
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1390

1395

Q83. The Chairman: With regard to investigation and your regulatory side and then I think
you said your care quality review team, do they follow the same policy for whistleblowing? Is
there a whistleblowing policy for each of these regulatory sides or do they follow the
Government policy?
Mr Catlow: The Government policy applies to all Government employees and actually wider
than that, so there is no need for any part of the Department to have a separate policy other
than the Government policy. It is the one policy which should come through to apply to
everyone.
The Registration and Inspection Division has a policy which manages complaints or
whistleblowing matters referred to them under the Regulation of Care Act. So that will be
related to, or probably related to, issues in suppliers of services who are not supplying services
to Government necessarily but are regulated by Government. They are slightly different.

1400

Q84. The Chairman: Is that then reported to you?
Mr Catlow: No.
1405

1410

1415

1420

Q85. The Chairman: No. So that is completely separate from your report and your director.
So the director of that service is not part of the process of the directors reporting back to the
Department?
Mr Catlow: The Registration and Inspection Division is an operationally independent
operation for line reporting purposes. The head of R&I reports to myself. Would I expect them to
raise complaints made under whistleblowing with me? Not necessarily. In fact probably not
because just the confidentiality issues, I would expect that that is a matter for our specialists,
our operational experts in the R&I team to deal with. But I am available. I am sure that I have a
good enough relationship with the individual head of R&I to talk to if she felt there was a
concern.
Of course, as Malcolm says, I am the whistleblowing officer, I am available to be contacted on
any matter which might fall within the policy.
Dr Couch: We are made aware of significant concerns in regulated entities. But again I would
not expect the head of R&I, as Mr Catlow is saying, to tell us the route by which she was made
aware of the issue.
Mr Catlow: No.

1425

Q86. The Chairman: So from the reporting statistics for your Department this separate
section could have a number of cases that you would not necessarily be aware of from your
Department figures?
Dr Couch: Absolutely, that could be the case, yes.

1430

1435

Q87. Mrs Poole-Wilson: I do not know whether you have had experience of this, but
obviously it is the Government policy, is there any way in which the Government policy might, if
not conflict then not sit easily with any other policies that you are required to follow, particularly
perhaps in relation to professional regulators of people working within the Department? Or do
you feel that the Government policy can run if somebody blows the whistle, following the
Government policy sits well alongside any other policy or rules that are applicable perhaps from
a professional body standpoint?
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Dr Couch: I am not aware of any obvious conflicts between those, no.
1440

Q88. Mrs Poole-Wilson: Are you aware of any situation where you would be required to
refer a matter to a professional regulatory body?
Dr Couch: I can certainly conceive of situations where that would be the case, yes.
1445

Q89. Mrs Poole-Wilson: Yes, and that would be the overriding obligation at that point, as
opposed to going back to the whistleblower who may want to remain confidential?
Again, I am just interested in practice how you manage the potential difficulties that can arise
along the way, if you did have to refer on to another professional regulator.
1450

1455

1460

1465

1470

Dr Couch: I think the challenge is, and it is clear in the policy, that with the Isle of Man being a
relatively small place, confidentiality can sometimes be a significant challenge to manage. But in
a way, let’s say there was a serious concern with a doctor, and my Medical Director and
Responsible Officers, as they are called, felt that there had to be a reference of that issue to the
General Medical Council in London, even with that, we could follow the same policy to protect a
person who has made an initial report by not disclosing what the root of the knowledge about
the issue was.
So I think it can be managed, but I think we are all aware that in small teams in a small place
that is where things can become quite challenging. I think, again, as the policy makes clear, if for
example, we are in an area of criminality then of course we need to advise our colleagues who
are making the report that it is very likely that they will be asked to make some form of witness
statement, if not appear in person as a witness somewhere, and they need to understand that. I
think you can do that in a very supportive and caring way, but people need to understand that
might be a consequence of them making the report. And if it is a serious incident I think again it
is fair of us to say to them, ‘Notwithstanding your wish to remain confidential, the issue itself
must be dealt with.’
Q90. Mrs Poole-Wilson: Just on that issue, because it is a challenge, I think, the supporting
mechanism, both for somebody who may be investigated and somebody who is raising a
concern, does the Department have anything in place that provides that sort of supporting
mechanism while anything is being investigated?
Mr Catlow: If there is a complaint that is being looked at under the Isle of Man Government
Whistleblowing Policy that is my role to ensure that the whistleblower is provided with support.

1475

Mrs Poole-Wilson: Okay, thank you.
The Chairman: Okay. Thanks very much. That is the end of the public session and the
Committee will now sit in private.
The Committee sat in private at 1.14 p.m.
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Select Committee of Tynwald
on Whistleblowing
The Committee sat in public at 9.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MS EDGE in the Chair]

Procedural

5

The Chairman (Ms Edge): Welcome to this public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I chair the Committee. With me are Mrs Jane
Poole-Wilson MLC and Mrs Kerry Sharpe MLC.
If we could all ensure that our mobile phones are on silent or off so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
speaking at once.
We would like to talk to you today about the Isle of Man Government Whistleblowing Policy
and reporting procedure. We are not here today to talk about specific cases but we would like to
understand how the process works in practice.

EVIDENCE OF
Mr Will Greenhow,
Chief Secretary, Isle of Man Government
10

15

Q91. The Chairman: Please could you start by telling us about your procedures.
Mr Greenhow: My name is Will Greenhow. I am the Chief Secretary.
Within the Cabinet Office of course we follow the Government policy on whistleblowing. My
role is acting as the accounting officer within the Cabinet Office. So my role is clearly articulated
within the policy. We have a designated officer within the Department and therefore we follow
the process as documented as required.
I think the issue within the Cabinet Office that we have is that we try and instil a culture of
openness and transparency, and therefore I hope that we can resolve issues that staff may have
before we get to invoking the policy. That, I believe, is where we are, Madam Chairman.

20

Q92. The Chairman: Do you feel that the policy is working effectively and the guidance
throughout the rest of the public sector rather than your own Department?

25

Mr Greenhow: I have no evidence to prove otherwise. Certainly, with the delegation to chief
officers to run the policy and be responsible for the policy within their own Departments, I am
not receiving any feedback from staff, from Chief Officers, from the trade unions that the policy
is not effective. So on that basis I am assuming that the policy is effective and that staff are
comfortable with it.
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35

Q93. The Chairman: Do you still get an annual return sent to the Chief Secretary?
Mr Greenhow: No, you do not.
The policy does need amending. In 2016, the Council of Ministers approved that that
requirement was no longer required by the policy and therefore the chief officers maintain their
own record, but there is no requirement for them to report annually to myself.
Q94. Mrs Sharpe: Would you say that, generally speaking, there is a comparable amount of
whistleblowing cases that are brought up within Isle of Man Government Departments,
comparable with the UK say?

40

Mr Greenhow: I have not done that research. I am aware that you have got Jon Callister
coming in later. His Office may have that research, but certainly I have not done any research on
that.
45

50

55

60

Mrs Sharpe: Okay, thanks.
Q95. Mrs Poole-Wilson: Thank you.
You mentioned that because there are now no annual reports or return requirement, can I
ask is there discussion anyway, whether at Chief Officer Group level, about incidents that go on
around the public service? In other words, what are your opportunities for monitoring and
awareness of the extent of potential problems and whether they are being raised as
whistleblowing issues?
Mr Greenhow: Certainly, we have discussions quarterly on performance within the Chief
Officer Group and we go through each of the respective Departments. They do a summary to
the rest of the Chief Officer Group on performance and how their Department and what issues
they are dealing with and any risks that they see. I would see that as the opportunity for those
issues to be raised, in confidence of course and without going into individual details, but if they
are seeing any issues of practice that may require investigation, that would be the time I would
expect chief officers to raise it with me.
Q96. The Chairman: Do you feel that the policy is appropriate; if an individual had an issue
with regard to the chief officer, how do you feel they would report that?

65

Mr Greenhow: That would be through the Minister and then the Minister would be in
dialogue with myself, and as it is in respect of a chief officer that would then be passed to the
PSC to investigate under any disciplinary or any investigatory requirements. So that would be my
involvement as such within that process.

70

Q97. The Chairman: At what point do you feel the reporting of a whistleblowing becomes
whistleblowing?

75

80

Mr Greenhow: That is an interesting issue and I have been thinking about this since I have
been invited to come here. That is why I started my opening remarks about the open and
transparent approach and the culture within the organisation that we are trying to instil. I would
almost say that invoking the whistleblowing policy is the last resort for a member of staff.
I think that is why the numbers are probably so low, and I hope they are so low because we
are resolving a lot of the issues at a managerial level, because the culture is much more open
now. I have an open door policy and my senior managers have an open door policy. We have
quarterly briefings within the Cabinet Office where we have a confidential, anonymous question
and answer session where staff can engage through IT and ask questions, and those are
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85

anonymous. We are not getting questions on whistleblowing or how we deal with issues within
the Department in respect of that. So I have no evidence to show otherwise that the policy is not
working and I would hope that is because we are resolving a lot of issues and staff feel
comfortable engaging with the line managers to resolve a lot of these issues at an early stage.
Q98. The Chairman: So with the anonymous quarterly briefings that you have through
technology, are you confident that the whole of the workforce is aware of that, or would it only
be people that are connected to IT that would be?

90

95

100

Mr Greenhow: This is for the Cabinet Office and those that attend my quarterly briefing
sessions. But when we put the invite out we let everyone know that attends that there is that
option, because we always have a session at the end where it is myself and my Executive
Leadership Team (ELT) that are there to answer any questions that staff may have.
So I am hopeful that people are aware that that option is available when they come to our
sessions. I do not know what other Departments do. I know each chief officer has different ways
of engaging with the staff and many of them, if not all, do briefing sessions for staff on a regular
basis.
Q99. The Chairman: So do you think as Chief Secretary the procedure that you feel is working
could be provided throughout the whole of Government, so the Departments could adopt your
procedure?
Mr Greenhow: Yes, there is no issue with that at all.

105

Q100. The Chairman: The Isle of Man Government’s policy and the first line of reporting
within the Department allows that Department to then make the decision about whether an
investigation takes place. Do you think that demonstrates enough independence in the
procedure?
110

115

Mr Greenhow: Yes, I believe it does because that is the reason why these issues are
delegated to chief officers. And of course there is always the recourse that staff, if they do not
feel that it is independent enough, can come through to my office, through to the PSC, to raise
their concerns. I think there is always a recourse for staff who are dissatisfied with the process
to identify a way to resolve that through different levels of approaching senior management
within the organisation.
Madam Chairman, I think senior officers are far more approachable now than maybe they
were when I started my career in the Civil Service, which was in the UK, and I think all chief
officers have an open door policy, and senior officers likewise.

120

Q101. The Chairman: Part of what you are describing today, is that part of the induction
process for new officers within all Departments – or do you know if that is part of induction – so
they know how to report procedures or how to access the chief officers?
125

130

Mr Greenhow: Yes, certainly we run an induction process every month, or two months
depending on the numbers, where all the new staff have a full day and a half, and they come
around the Tynwald Chamber as well.
I also meet with all new starters within the Cabinet Office. I have them in groups of eight to
10 and I spend time with everyone, welcoming them to the Cabinet Office, making them aware
what my role is, making them aware of what the Cabinet Office is there to do, and engaging with
them on that process and being as open as I can with people to make sure they know that they
have got me as the Chief Secretary, and their chief executives, that they can come and knock on
my door any time.
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140

Q102. Mrs Poole-Wilson: Just thinking about what you are describing in terms of a more
open culture and staff feeling able to approach senior members of the Civil Service, I am just
looking at the Have Your Say survey results and I think one of the results that has scored
consecutively pretty low is the question: ‘I think it is safe to challenge the way things are done in
my Department.’ Over 2014, 2015 and 2017 only 46%, then 47% in the latter two years, agreed
with that statement.
How do you think that squares with what you are describing to us as an open culture where
people can come and talk to people about their concerns?

155

Mr Greenhow: That is an interesting question because that is the issue that we grapple with
more than anything, I think, in understanding why people feel like that when they are not raising
those concerns certainly with me and with my senior team within the Cabinet Office. I can only
really talk for the Cabinet Office.
Certainly when we meet as a Chief Officer Group, it is having an understanding of where does
that manifest itself from and why do staff feel like that? That is why we are keen to look at the
results and engage with the workforce as best we can, and our staff, and set up focus groups to
understand what we need to do better to resolve those concerns and understand actually where
they come from.
Certainly, at my level and with my teams within the Cabinet Office I am not getting
challenged at all over the decision-making process and people not having an input into that
decision-making process. So we are trying to drill down into that and understand why that is the
case.

160

Q103. Mrs Poole-Wilson: So if you are confident that within the Cabinet Office this is not so
much of a problem, I suppose the next question is what is being done, certainly in your role as
Chief Secretary, to disseminate approaches that do really create an open and transparent
culture in other Departments?

145

150

165

170

175

Mr Greenhow: Certainly, I can only talk from my experience and what we have tried to do
with engagement with staff, with identifying from my level down what work we are doing within
the Cabinet Office and how that engagement is going across Departments as well, and making
people aware. That is what I see as the benefit of the quarterly briefings with staff. I do a
15-minute session of things that I am dealing with at my level and just making staff aware of
those.
I think that is what they enjoy hearing. They like to hear the work that goes on on the third
floor in Government, even at Cabinet Office level. I think it is all about that open and transparent
approach that we are taking in letting staff know as much as we can let them know on the work
that we are doing, and allow us then to be open to a question and answer session on any
specific issues that staff may be hearing or may get intelligence from other Departments of
things that are going on.
Q104. Mrs Poole-Wilson: Forgive me, I do not know the precise numbers of staff in the
Cabinet Office at the moment.
Mr Greenhow: It is around 350.

180

Q105. Mrs Poole-Wilson: Okay. In some of our larger Departments though, where the
workforce is more spread out – so if we think about the Department of Health and Social Care,
the Department of Education, Sport and Culture – I think just building on the Chair’s question
from earlier, in your role as Chief Secretary what do you see your role as in terms of engaging
with the chief officers of those Departments to ask them how they are working hard to instil
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190

cultures of openness to engage with staff, even in those larger Departments where the staff are
more disparate where they are working?
Mr Greenhow: Certainly, we bring the staff from OHR in that have gone through the process
and managed the survey results for us. We talk as a group on what we are doing within
individual Departments through the People Strategy and the implementation of the People
Strategy. There is a large workstream in there about engagement and how we communicate
with our staff and get the messages across. So as a group the chief officers engage in this on a
regular basis to make sure that we are learning from each other, which was Madam Chairman’s
point, and that we are developing best practice across the organisation as much as possible.

195

200

205

210

Q106. Mrs Poole-Wilson: I know we have already touched on the annual return and that it
was felt unnecessary, but I suppose again I am interested in what opportunities there are at
chief officer level to actually really look at where problems are arising, both in pure statistical
terms … so how many problems, of what nature, at what level they come to your attention,
what learning is taken from that and what continuous improvement opportunities are there?
Mr Greenhow: Certainly, the policy is there for more serious issues. I think the policy is clear
that that is what it tries to identify and help staff work through to understand the seriousness of
the issues that they wish to raise. Certainly, if there were serious issues within any Department
they would be raised at that chief officer level just to make myself aware but also the peers
within that Chief Officer Group aware that there may be similar issues within their Departments.
So I think the dialogue and the sharing of information and sharing of concerns is far greater
now than it probably was several years ago.
Q107. The Chairman: So just to follow on from that, you feel that you have got the sharing
and you feel that you are getting the dialogue with the officers, but there is no actual statistic
reporting if you are not receiving an annual return. Is that something that you would consider? Is
an important element now statistics, data? We talk about them a lot and it helps inform new
and good policy.

215

220

Mr Greenhow: Yes, I mean these are the benefits that I see of Select Committees and that is
why I am very happy to engage in the process and I am more than happy to revisit that if the
Select Committee wishes me to and it is one of your recommendations.
The reason that I think it was made to Council of Ministers was that the information is
collected at departmental level, therefore do we need to collect it centrally? But it will not be an
issue for me to resurrect that in due course.
Q108. The Chairman: What are your thoughts within the policy on maintaining
confidentiality of the individual, and what support do they get as an individual if they do report?

225

230

235

Mr Greenhow: Certainly, I can only talk from my experience of having dealt with an issue
over confidentiality.
I think it is important to the individual to understand that and to have that assurance, should
they so wish, that their name remains confidential in the process. Again, I go back to the
purpose of the policy and the serious issues that may be raised. I know we are not here to talk
about individual cases, and I do not want to, but I think sometimes individuals may change their
perspective once they understand the process that they do not have concerns about
confidentiality.
So I think there is an understanding there and a dialogue that takes place with the individual
and the senior manager or the investigating officer, just to assure them that, if they so wish, the
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confidentiality is maintained and it is in their discretion whether they want to remain
confidential or not throughout the process.

240

245

250

255

260

265

270

275

280

285

Q109. The Chairman: You just mentioned ‘investigating officer’ and on review in the
investigating officers guidelines it seems that they do a factual report and then it is handed back
to the individual Department to progress or make decisions on. Do you think there is enough
independence in that process?
Mr Greenhow: I do because of course we talked previously about the recourse if the
individual is not satisfied that the process has been followed as robustly as it should have been,
whether that be through myself or through the PSC. The individual does have that recourse so it
does not necessarily finish with just the final report that is made.
Q110. Mrs Poole-Wilson: Can I raise a challenge to that?
We talked before about the number of staff who say they do not feel comfortable to
challenge the way things are done in their Department. I wonder what your view is about the
perception of independence. So you may feel confident that each Department is going to do the
right thing when presented with information coming out of a fact-find, but from the staff’s
perspective working in that Department, one of the things that we have heard evidence on is
that there can be a real fear for your livelihood, for your job, if you raise any questions or
concerns; and isn’t part of the perception of your fear around your job and your livelihood when
you feel the issue is only going to be looked at and considered by your own Department?
Mr Greenhow: I can understand where that comes from. I only talk about my personal
experiences on this front. Certainly, where officers in the past have felt that, they have come to
talk to me or talk to my senior team as well. I think that is the role that the Cabinet Office and
the centre do play.
If officers or staff do have concerns about the line management or within their own
Department then I believe that there are facilities there for staff to engage with. That is the
culture that we are trying to change, that may be prevalent in some Departments. It will take
time to change that culture completely, but that is the journey that we are on at the moment.
Q111. Mrs Poole-Wilson: Do you think people across Government are aware of this role that
you want the Cabinet Office to have, that they should feel able to come to you if they have
concerns that they do not feel able to raise within their own Department?
Mr Greenhow: I cannot honestly answer that. We have not done any communication on that.
But it is interesting that when people talk – the Civil Service, the public service, albeit it a large
number of people, they do talk a lot – once they get confidence in a process it does disseminate
out across the workforce. I believe that is what is happening and I believe there is confidence in
senior management and within chief officers that there is a transparency there and there is a
confidence that they will deal with issues openly and properly. I think that is a culture that we
are starting to instil more and more.
Q112. Mrs Poole-Wilson: I know we do not want to talk about specific cases, but it is
something that is now in the public domain, which is the reporting to endoscopy services, and
one of the things that comes out loud and clear through that is that a number of emails and
alerts were raised. It is not clear from that report where they went exactly, but there is a theme
there that there was opportunity to have taken that issue seriously because staff were
highlighting the issue.
So again, I suppose I would ask what more do you think can be done because those were
effectively whistleblowing issues? I know those individuals probably did not invoke the

__________________________________________________________________
40 WB
218

SELECT COMMITTEE, THURSDAY, 10th JANUARY 2019

290

295

300

305

whistleblowing policy, but they were patient safety issues. So again, I suppose I would ask what
more can be done to ensure that mechanisms within Government across all Departments work
really effectively so that when people raise genuine issues of concern they get to the right place
and they are dealt with?
Mr Greenhow: That is all about, again, the culture and being a learning organisation and
realising that where mistakes have been made we understand why those mistakes were made.
Was the process flawed? Was the decision-making flawed? It is understanding how we got to
the end position and why the complaints were then made.
That is what we are trying to instil in managers throughout the organisation. It is not just a
case of putting the report on the shelf; it is understanding why did it happen to make sure it
does not happen again. It is that disciplinary, capability process that we need to get stronger.
You mentioned the staff survey and that is one area that is weak in our responses from the
staff, in dealing with people on capability or disciplinary; and that is again an area that we are
looking at and working with the PSC especially on, on how we develop that and give staff
confidence that when wrongdoings are taking place or when staff are not performing, that they
are being dealt with.
That feeds back into your comment as well about how do we learn and make sure these
mistakes do not happen again.
Q113. The Chairman: Who has ultimate responsibility for the policy?

310

Mr Greenhow: Council of Ministers approve the policy. That was endorsed by the Council of
Ministers since the previous Chief Minister wrote the introduction for the policy.
Q114. The Chairman: So each Minister has responsibility for the policy within their own areas
of responsibility?

315

Mr Greenhow: The chief officers within the Department will have the responsibility along
with the senior manager and leader within the Departments, Statutory Boards, offices. But
Council of Ministers signed off the policy on behalf of Government.
320

Q115. The Chairman: Are you confident that all of the policies that are signed off by the
Council of Ministers are adopted by the Departments, Statutory Boards and Offices? They are all
fully aware of policies that they should be adopting?
Mr Greenhow: I believe so, yes.

325

Q116. The Chairman: Who is responsible for keeping the training up to date for people who
have responsibility for the policy? You said you have an officer within your area that is
responsible for it; who is then responsible for ensuring that they have had it? If there are any
changes or they have updates on training or any new staff coming in, what training is provided?
330

335

Mr Greenhow: The training in this specific issue, in relation to whistleblowing, again the bit of
research that I was doing, knowing that I was coming here today, when the training was rolled
out in 2016 all the designated officers were informed of that, all chief officers were informed of
it. There is a training programme on eLearn Vannin, so staff that have got access to computers
can do a basic training on whistleblowing.
It was rolled out across the organisation. As far as I am aware, I do not think it is mandatory
but it is there in the suite of training packages on eLearn Vannin for staff to access and gives a
broad understanding of the whistleblowing policy.
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345

350

Q117. The Chairman: How have you ensured that political Members are trained to deal with
a referral under the policy, for example, where a case involves a chief officer?
Mr Greenhow: We have not done any specific training, certainly with Ministers, on this.
Again, in a recent incident the designated officer advised and then briefed the respective
Minister on an issue. Then he approached myself on what to do with it. So again, that is the
dialogue that I have with Ministers and the engagement with Ministers should they be engaged
in this process at any time.
Q118. The Chairman: In your written evidence you have mentioned a reporting portal is
being looked into. Can you tell us a bit more about this?
Mr Greenhow: I do not have the specifics on it and, again, I am aware that you are taking
evidence from Mr Callister. I would hope that he would be able to give you more insight into
that area.

355

Q119. The Chairman: Is that an internal portal or is it external, or you do not know?
Mr Greenhow: Again, Madam Chair, I would not like to engage without having the detail to
hand on that.
360

Q120. Mrs Poole-Wilson: Do you think if such a portal could be set up it would be of use in
temperature checking, if nothing else, the types of incidents, the frequency, where they are
arising, so that you do have a bit more data and a picture of what is going on on the ground
around Government?
365

Mr Greenhow: I do, yes. I think any tool where we can access information easier and more
quickly is of benefit to the organisation.
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Q121. The Chairman: Whistleblowing is a term which appears to be perceived in a negative
way. How can you ensure that matters of public interest are raised and are seen as a positive
contribution to the Government?
Mr Greenhow: I suppose a challenge is I am not sure where the evidence is of why it is
perceived in a negative way. I certainly have not ... One of your opening questions was do I
perceive it, or am I getting information that is perceived, in a negative way; I am not seeing any
of that. Certainly in the feedback that I get that there is no challenge to the whistleblowing
policy, the whistleblowing process. I think it is a tool that is there for staff should they feel that
they require it. So I would be interested to see the evidence on where you make that statement,
Madam Chairman, on the perceived negativity towards whistleblowing. I would hope it is not.
Certainly in my experience people who have engaged with it have welcomed it. So it is a bit
of a double-edged sword on that one I think.
Q122. The Chairman: So with regard to some of the evidence that we have taken from
people, it is, I suppose, the understanding of whether it is whistleblowing or not, and it is really, I
suppose, the training around that to get people to identify that could be an issue. But again that
is down to training and how that is instilled and checked.
I think you stated on the training and on the eLearn Vannin platform that it was not
mandatory, it was just a selective process. Are there many of the Government policies that are
that selective process and not mandatory?

390
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Mr Greenhow: I think the majority will be selective rather than mandatory. I know when we
are rolling out the new financial regulations that will be mandatory for all staff to do that
training on eLearn Vannin. But it is more of the exception rather than the norm. I think it is there
for staff to use and access as required, and be aware of the whistleblowing policy – that it is
there as a tool to use should they require it.
But of course we would always encourage staff to talk to line management. I go back to: the
purpose of the policy is for serious issues that staff believe cannot be resolved in dialogue with
line management, etc.
Q123. The Chairman: So every other option of dealing with an issue has been exhausted, you
feel, before they should go to whistleblowing?
Mr Greenhow: I believe so, unless, as it was mentioned before, there are concerns with the
line management or the senior officers within the Department. Then I would challenge why that
is the case.
Again, it is a learning process. Why is there that stigma against talking to the line
management, the senior officers, within Departments, that people feel that they cannot go
through that route? I accept that there will be issues where the law may be broken and the
person feels they have got to use the whistleblowing process. Again, that is what, to me, the
process is there for.
Q124. Mrs Poole-Wilson: Just following up on the perception issue again, I think you said at
the beginning that we do not have many whistleblowing cases in practice and you could either
see that as because people are able to raise issues and resolve them much sooner, or it could be
that people are fearful of raising issues. So I suppose the question is, I think we have heard some
evidence from people who are fearful and whistleblowing becomes synonymous with that fear
because it becomes around their job and their security of their livelihood.
So I suppose it comes back to what we have talked about, which is the culture, but actually
how do you know that the culture is being successfully changed and transformed completely
across Government if we are not able to monitor, track, temperature check issues that are being
raised, at what level they are being raised and how they are being resolved, to see that the
culture is one of open, transparent resolution of issues as they arise, as opposed to real issues
that are sitting there but nobody raises because they are fearful of it becoming a whistleblowing
issue.
I do not know if there is anything else you would add that is about the substance of really
monitoring that across Government. You said that the reporting portal might help with that, but
is there anything else that you think would assist in that practically, making that difference?
Mr Greenhow: I think the only way we can really test that is probably through the staff
survey and how we maybe develop the staff survey to engage in that area. That is the
opportunity for staff anonymously to put their views forward. From memory – and I may be
wrong in this; I will apologise if I am – because I see all the narrative that sits behind this, so the
comments that are made by staff, again, I cannot recollect ever seeing any comments about the
whistleblowing or in that respect in dealing with issues and staff concerned about raising issues
because of the worry of their employment going forward.
So I welcome the work of the Select Committee and I will wait to see the evidence that you
do provide and the recommendations, and that is then for Government to act upon, to make
sure that we have a policy that is effective and that does work. Other than going out and asking
the staff and surveying the staff, which I am more than happy to do outside of the annual staff
survey if that is what the Select Committee would require, then we do not necessarily get that
feedback.
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It may be one or two cases, I do not know what evidence the Committee have taken, and it is
gauging that against the overall perspective from staff that the process is there and it is quite
robust. Maybe one or two people have had bad experiences through it, but others have had
positive experiences and it is like everything that we do: the people who are content really do
not raise their heads and do not raise concerns or raise the positives of how the process has
worked for them; it is those that are more aggrieved at the process that we hear from.
Q125. The Chairman: Just to follow up on the fearfulness, who selects the set designated
officer for each Department, because they appear to be quite senior officers which a junior
officer might be in fear of going to present a case to? Do you think there is any room for
improvement there or who decides on that designated officer?
Mr Greenhow: The chief officers will decide on the designated officer.
Again I am more than happy to take that back into Chief Officer Group and look at maybe
having a layered approach, if more junior staff are concerned about approaching director-level
officers on issues like this.
The Chairman: Okay. Can I thank you for being present at the Committee today. We will sit in
private now.
Thank you.
Mr Greenhow: Thank you very much.
The Committee adjourned at 10.08 a.m.
and resumed its public hearing at 10.32 a.m.

Procedural

465

470

The Chairman (Ms Edge): Welcome to this public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I am the Chair of this Committee. With me
today is Mrs Kerry Sharpe MLC.
If we could all ensure that our mobile phones are on silent or off, so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
talking at once.
We would like to talk to you today about the Isle of Man Government Whistleblowing Policy
and reporting procedure. We are not here today to talk about specific cases but we would like to
understand how the process works in practice.

EVIDENCE OF
Mr Jon Callister,
Executive Director, Office of Human Resources,
Cabinet Office
Q126. The Chairman: Please could you start by telling us about your role?
475

Mr Callister: I am John Callister. I am the Executive Director of the Office of Human
Resources in the Cabinet Office – and I have a stinking cold, but I will try to speak as clearly as
possible!
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Q127. The Chairman: Okay. What role does your division have in relation to the Isle of Man
Government Whistleblowing Policy?
480
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Mr Callister: The OHR is responsible for developing corporate HR policies and procedures
that get signed off by the Council of Ministers, so our primary role has been in developing and
maintaining that policy since it was first introduced.
In terms of application of the policy, we generally do not get heavily involved because the
policy makes it clear that responsibilities are vested in accounting officers and the management
structures within Departments or with Audit Advisory Division. From time to time, if there is a
case that emerges that requires assistance from HR then the business partner teams would get
involved, but personally I have limited involvement in the implementation of the policy.
Q128. The Chairman: In your written evidence you advised that only 1,190 out of 6,076
eLearn Vannin licence holders have completed the online whistleblowing policy training. Is this
not important training for all staff?
Mr Callister: It is. It is something that I need to now discuss with Learning and Education
Development Division, about how we increase the uptake on eLearn Vannin. But it is not
unusual. I did some research yesterday into other courses that we have on eLearn Vannin: the
Freedom of Information course, for example, had 1,402 people take it; anti-bribery, 1,180; the
equality and diversity course – 766 since that was launched; and 715 have done the financial
governance course since 2018 when that was launched. So that seems to be on a par in terms of
the numbers that appear to be taking up the courses, and we obviously need to do some work
to try to boost that. The one exception to that sort of rule is the GDPR basic awareness course,
which has had 4,072 people take it, out of the 6,000 people, so we must learn some lessons
from how they managed to get that one to get such good coverage and apply that approach to
the others.

505

Q129. The Chairman: Who is ultimately responsible for ensuring that the staff are taking up
the eLearn? What is the process? Is it through the chief officers? Is it part of their appraisal
process to ensure that we have a good, educated workforce?
510

515

Mr Callister: I think we are all responsible, as managers and as accounting officers, to try to
encourage people to participate in the training that we provide. There are some things that are
mandatory, and we probably need to have a better look at what should or should not be
mandatory and how we go about ensuring that people do take the courses. At the moment we
are developing further modules in relation to data protection and GDPR, as well as various
modules that we need to put in place for the Equality Act, and I think some of them will need to
be mandatory.
Q130. The Chairman: How do you ensure that employees who do not have access to
computers have this learning?

520

Mr Callister: Most of the eLearn modules can be converted into PowerPoint slides and can be
then either run as briefing sessions within the workplace or just circulated as handouts for
people to go through.
525

Q131. The Chairman: How often does that happen?
Mr Callister: I know that is what we are looking at in terms of the equality training; I could
not give you the answer in terms of some of the other training that I have mentioned.
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Q132. The Chairman: What is your view of at what point reporting an issue or concern
becomes whistleblowing?
Mr Callister: The statutory definition of whistleblowing is quite tightly defined in terms of the
circumstances it covers, whereas in our policy it is broader than that. There is a question mark
about whether or not the protection afforded by the law would exist beyond the statutory limits
as opposed to the wider policy, but I think the legal advice would suggest that if an employer
sets out in a policy a broader range of things that could construe whistleblowing, they would be
expected to afford the protection to the employee in doing so for those broader issues. I am not
sure that has answered your question, but ...

540

Q133. The Chairman: Okay. We felt that the wording of the policy could be clearer. When a
new policy like this is written, do you actually test the intended audience before making it a
policy across the board?
545
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Mr Callister: We would have internal consultation with key people who might have an
interest and understanding of the subject, so it would not just be the brainchild of HR people,
and I am pretty sure that this one was developed with others, particularly Audit Advisory. We
often engage with DfE, in terms of their role with employment legislation. We will have internal
consultation with Manx Industrial Relations (MIRS) often with the development of policies and
discuss matters with the Chief Officer Group often before we then go out and launch a
consultation on the detail of a policy. We then consult the entire workforce, Members of
Tynwald, different employers, including the PSC, and they have the opportunity to contribute to
what is in the policy before it goes to the Council of Ministers to be signed off.
Q134. The Chairman: And did that happen in 2016 when this new policy was devised?
Mr Callister: Yes, I am sure it got the full … We normally publish the results of the
consultation. I have not checked back to see what that said in this case, but that is our standard
approach to policy development.

560

Q135. The Chairman: How long have you been in office as Executive Director?
Mr Callister: Since November 2010.
565
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Q136. The Chairman: The Isle of Man Government policy has the first line of reporting within
the Department and then allows that Department to make the decision about whether an
investigation takes place. Do you think that demonstrates sufficient independence?
Mr Callister: There are a number of ways of dealing with a case and I think it is not just
restricted to the Department. It could be that it is referred to Audit Advisory Division or referred
for the Attorney General’s advice. It may be referred to the Police or subject to an independent
inquiry. So there is the scope, depending on the nature of the case, for it to be investigated
other than within the Department.
Q137. The Chairman: But who would make that decision? Currently it is all internal, and so if
there was an investigating officer involved, they would gather the facts and send that report
back to the Department.
Mr Callister: Yes. As I said earlier, it is for the accounting officer ultimately to determine how
to deal with a particular case, but I would hope that if there were concerns about the
impartiality or the conflicts that might exist, depending on the nature of the issue, then external
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input would be sought. Certainly, if it is a complaint against the very senior management of a
Department, then cases would be taken externally and investigated in that way. I am aware of
one case at the moment where an independent external investigation is taking place.
585

Q138. The Chairman: As a senior officer, how would you manage a situation where you are
perceived to be conflicted?

590

Mr Callister: If you are perceived to be conflicted you step aside and ensure that somebody
else takes the role, and you do not have any part of it if there is a genuine perception of bias – as
per Pilling.
Q139. The Chairman: And is that something that you see that does happen with any of these
investigations? Do you feel confident that that is happening?
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Mr Callister: If I talk more broadly about HR investigations generally, yes, I do believe that
where there are perceptions of bias or there are conflicts of interest managers generally step
away so that other people should take the initiative on it. There may be occasions where, as HR
officers, we have to advise them to do so because it would be in their interest, because clearly in
following the procedures and satisfying employment law you have got to be sure that you follow
the procedures correctly and do not present bullets for a tribunal to fire in the event that it
reached that stage. We always, I think, adopt a fairly cautious approach, actually, to ensuring
people are not seen to be biased and conflicted in any way when taking part in investigations.
Q140. The Chairman: If we go back to investigating officers, who selects the investigating
officer for a whistleblowing case? Who would make that selection?
Mr Callister: I suppose it depends on how it is managed. As I said earlier, it could be
something that is referred to Audit and they may investigate themselves; it might be progressed
under a disciplinary procedure, in which case somebody would be appointed to be the
designated manager for that investigation in the same way they would for a misconduct
allegation, and it would be for the designated manager, in conjunction with HR, to identify
somebody to be the investigating officer.
We have now, as you know, got a bank of external investigating officers who are
independent of Government, independent of Departments, and they are used very frequently to
assist with investigations – primarily with disciplines. Part of the reason for that is that they can
do it more quickly perhaps than existing employees because they have got their day job to fulfil
at the same time, but also it guarantees a level of independence. And so, in HR we generally
encourage people to see whether people on the bank of officers would be suitable to use for an
investigation.
Q141. The Chairman: Do you have any involvement or do you recommend how the officer
for each individual Department is selected for any of the individual policies? For instance, I do
not know who is responsible in your Department for being the whistleblowing policy go-to
person, but they appear to be very senior officers and, through some of the evidence we have
been gathering, there is perhaps a fear to go to a senior officer with cases. Do you have any say
over that from a policy direction?
Mr Callister: No. There is a list of designated officers that we updated in August – because I
think you correctly pointed out, Ms Edge, that it was out of date – and yes, it does generally
consist of more senior people. It is an interesting point, whether we should have a broader list of
designated officers. Certainly, the fairness at work policy has a more extensive list of people, so
it is something I think I will take away and have a look at.
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Q142. Mrs Sharpe: Can I ask: what kind of criteria do you use when you are selecting who
should be a designated officer? Is it more to do with their position, or do you select people who
have perhaps greater interpersonal skills?

640

Mr Callister: I do not select them; they are nominated by the Departments themselves. I
could not answer on what criteria they use, but I think when we invite people to become or
encourage Departments to nominate designated officers we have established a sort of remit
that is expected of them and we would hope that they would then consider the people they put
forward as being suitably trained and able to fulfil that role.

645
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Q143. The Chairman: I could be the designated officer for whistleblowing, but if I were I
would have to have elements of training in some of the other policies, because some of them
could feed into it. Do you feel that the level of training is broad enough across Government,
from an OHR perspective, to ensure that the right officers are dealing with the right cases?
Mr Callister: In this case, where the designated officers are generally senior managers, I
would expect that they have the skills to apply not only the whistleblowing policy but discipline,
grievance, capability, and fairness at work, and be competent to do so through general
management training.

655

Q144. The Chairman: Is general management training across the board and is it an ongoing
CPD; or is it that you have got the job, you have had your training, and then you could be there
20 years later and not had any updates?

660

Mr Callister: We do expect people mostly to take ownership of their own development and
ongoing continuous development, but we do have, as you know, a fairly comprehensive
prospectus of courses that are available for people in succession and development
opportunities. I am not aware of any major issues that would suggest that the designated
officers are incapable of fulfilling that role.

665

Q145. Mrs Sharpe: What kind of evidence do Departments collect so that they can be
confident that designated officers are doing a good job in terms of dealing with whistleblowing
complaints? How do you measure whether they are doing a good job or not?
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Mr Callister: It is difficult. It depends on the outcome of cases, but of course, as indicated in
the answer to the question earlier, last year there had only been 13 in five years – and we do not
always know about them in HR, because they are delegated down to management and to
Department level, and some are dealt with directly by Audit Advisory. In OHR we only know
about them and can assist in any way or monitor their effectiveness of how they have been
managed if we have been involved in the case. In the year to 31st December 2018, there were
only two whistleblowing cases in which HR was involved, compared to us dealing with 2,392
general HR casework cases that were opened in that period. So I do not know that we have
sufficient numbers to be able to make a serious judgement on the monitoring of the
effectiveness of the designated officers in those cases.
Q146. The Chairman: There have not been very many, really, of the workforce who have
gone through the process of the training of the policy. Do you feel there is enough knowledge
and information out there for the whole of the public sector workforce on how to raise a
complaint? It is like it is getting talked about but there are only two, so there is not an issue. But
it could be that, and some of the experience we have had as a Committee is that there is this
fear of reporting. Do you feel that the reporting and the logging of cases is perhaps not as open
and transparent as it could be?
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Mr Callister: It is a difficult one to answer. You do not know what you do not know. The fact
that there are low numbers could mean that people are afraid to blow the whistle; it could
equally mean that people are not seeing issues of concern that would want them to blow the
whistle.
One thing where I have thought let’s see whether it will help was the Have Your Say surveys
from 2017, in terms of the numbers of some of the responses to some of the questions in that.
There were three questions that I thought might be relevant: the question ‘I am treated with
fairness and respect’ had 67% positive responses; the question ‘My supervisor/manager listens
to me and considers my views’ had 66% positive responses; and the question ‘At work we are
good at learning from our mistakes’ had 62% positive responses. In the context of the wider
responses to Have Your Say survey questions, they are quite high, actually, and so they could be
one indicator that there is not a major issue of people not feeling able to express their concerns
to management or through some route, and that could be an argument to bear out why the
figures for whistleblowing cases are low.
The policy that we have I think is very comprehensive and very clear about what is or is not
whistleblowing and how you go about expressing concerns and making people aware of them.
So, if you were going to ask me have we got a major unreported whistleblowing culture of
people feeling that they are unable to express concerns, I would say I have not got any evidence
to suggest that is the case – but of course you may have been presented with some yourselves.
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Q147. The Chairman: Recently the endoscopy report was made public with regard to the
Department of Health and Social Care. A number of issues were raised within that, and one of
the items highlighted is that senior medical personnel were raising issues which possibly could
have been whistleblowing, but they were not acted on. How do you think that culture can be
changed? Clearly there was a trail there – there were emails sent to senior officers and then
nothing happened, and that was quite a serious risk to patient safety. How do you envisage
creating that culture that perhaps … the understanding of what whistleblowing is? When you
read that report it is quite clear that they were actually trying to raise serious issues of concern.
Because that is a recent report, it is in the public domain, it does make you feel that in a very
regulated industry, if that can happen, what could happen elsewhere? Do you feel there is a
culture of perhaps not wanting to report something as whistleblowing?
Mr Callister: I could not comment on Health and Social Care’s culture; I think they would be
questions you would have to ask of them.

720

Q148. The Chairman: Culture generally in Government?

725

Mr Callister: In HR we do not routinely get concerns expressed to us about these issues and
people not listening, so it has not come across our desks very much in HR. If there is an issue in
another Department, that is something that we would have to explore with that Department.
Q149. The Chairman: The policy does not provide clear guidance on what a person reporting
an issue can do if they are not ultimately satisfied with the outcome. Why do you feel it does not
have that in the policy? It should have that in the policy.

730

Mr Callister: Sorry, what does it not say?
Q150. The Chairman: The person who has raised the concern has looked at the policy but
they are not happy with the outcome; there is no clear guidance as to what they could do next.
735

Mr Callister: I was not aware of that, but clearly if there is an investigation and the outcome
is something that the whistleblower is not content with … As with any other complaint,
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sometimes people who complain do not necessarily like the answer; sometimes they do. There
are potentially mechanisms, such as the grievance procedure or whatever else, to take things …
or to make a claim through an employment tribunal or something, but you have always got to
have a line drawn somewhere if something has been properly investigated and reported on.
Q151. The Chairman: Who has ultimate responsibility for the policy?
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Mr Callister: The accounting officers are responsible ultimately for the implementation of the
policy in their Departments.
Q152. The Chairman: Previously there was a reporting mechanism in place that the
accounting officers had to do an annual return, and that was removed in the revision of the
policy in 2016. Do you know why that action was taken, if you were involved in the
implementation?
Mr Callister: It is still in the policy. I think there was a decision taken in the Cabinet Office
that certain central reporting requirements would no longer continue, but I do not think it was
removed from the policy. It is something that I know the Cabinet Office is now looking at, to
ensure it is reinstated.
Q153. The Chairman: You also mentioned that there is possibly going to be a reporting
portal, or you are looking into a reporting portal. Can you give us any more information on that?
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Mr Callister: It came up in a parliamentary Question last year. We have started looking at it.
We have not made any significant progress with it because we obviously do not want to do
something that then might need revising in the light of whatever the Select Committee
recommends. But there are a number of options. There are private companies out there that
offer electronic reporting, anonymous or named, so we have explored some of those. We have
also got the system that operates within the Cabinet Office for reporting Freedom of
Information requests and it is possible that could be adapted and used to act as a channel
through which people could report concerns. And so I am certainly expecting that, subject to
whatever is recommended by this Committee, we will introduce some kind of portal in some
way and incorporate that within the procedure.
The Chairman: Thank you.
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Q154. Mrs Sharpe: Do you think that when it comes to portals it would be better for people
to know that the information that they are giving is anonymised, or not?
Mr Callister: It is a tricky one this, and we already cover it in the policy that if somebody
makes an anonymous allegation or if somebody wants to preserve their confidentiality it can
impact on the ability to properly investigate a complaint.
At Christmas the latest IDS Handbook on Whistleblowing at Work came in and I thought, ‘Oh,
that’s good timing,’ so I thought I would have a look at it and, if I may, this is what it says about
confidentiality, anonymity and data protection: ‘The best way of tackling the difficulties thrown
up by any insistence on confidentiality or anonymity is to instil confidence that whistleblowing
will be handled in a sensitive manner and that there will be no reprisals.’ It says: ‘Giving an
absolute guarantee of confidentiality is likely to be untenable. It is far better that whistleblowers
are made aware that action taken as a result of their disclosure may lead to their identity being
revealed at some point, either by inference or as required by the demands of legal or disciplinary
proceedings. And similarly, the raising of concerns anonymously is to be avoided since this can
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make the investigation of allegations more difficult and can lead, as discussed under data
protection issues, to particular issues regarding data protection.’
I think that is consistent with what we have already got in the policy, but I think it reinforces
the approach that we adopt, which is to encourage people to put their name to the complaint;
but if they do want confidentiality maintained, or protection, we ensure that we provide them
with protection from reprisals, and that is the whole point of the legislation.

795

Q155. Mrs Sharpe: How do you protect people, then?

800

Mr Callister: I do not know whether we have had any examples where people have
expressed concerns at that, because I have not been directly involved, but I suppose you have to
then advise the managers who are the subject of the complaint of the consequences of them
doing things that would undermine the protections that the employee is entitled to have,
because it would be potentially more serious for them, as a manager who is being investigated,
if they are then seen to be carrying out reprisals than simply the concern or complaint itself
might generate.

805

Q156. Mrs Sharpe: So, just to be clear, who would tell the manager that they had to make
sure that the person who is making the allegations’ identity remains anonymous?
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Mr Callister: It would depend who is dealing with the case. If it was HR, then we would, but it
would not necessarily be anonymous; it might be that … What we are saying here is that
employees should be encouraged to put their name to complaints but be given the reassurance
from HR or Audit or whoever, and from the Departments, that they will not suffer any
consequences as a result of that. And so it is the responsibility of whoever is involved in that
case to then ensure that the managers are aware of the consequences they would face if they
act in any way that could be seen to be a reprisal against the whistleblower.
Q157. Mrs Sharpe: And do you think that staff know intrinsically that, if they were to make a
complaint and they wanted to remain anonymous, that kind of support would be in place?

820

Mr Callister: I could not answer for all staff but I would hope to be able to say that from an
HR perspective we would do everything we could to make sure that support was in place.
Q158. Mrs Sharpe: So I am just wondering how staff would know that that support would be
in place.

825

Mr Callister: Because at the time they wanted to raise it with their designated manager or
with HR or Audit, we would seek to give them those assurances.
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Q159. Mrs Sharpe: But it would not necessarily be something that is known before they
entered into that process?
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Mr Callister: Well, if they read the policy it makes it clear that that is what we endeavour to
do, and I would think that the first port of call anybody would have when they are considering a
whistleblowing complaint would be to look at the policy about how to go about it and what
assurances it gives.
Q160. The Chairman: And if that then becomes an issue, with somebody feeling that their
confidentiality was not kept, where would they go at that point? You are saying you give
reassurance –
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Mr Callister: I am not necessarily giving them reassurance about confidentiality; I am saying
that we should be encouraging people to put their name to the complaint because it makes it
much easier to investigate. In fact, in many cases their identity could easily be known because it
is a small Island and there are a small number of places to work in the different specialisms and
all that sort of thing. What we should be doing is saying that if we cannot ensure
anonymity/confidentiality, we will endeavour to protect you against any potential reprisals. That
is the main point.
Q161. The Chairman: I suppose, just picking up on what you have just said, we are a small
Island, we are a small community, and most people know other people in different workplaces.
Do you think that is an issue for people reporting? Do you think that would put people off
reporting because they do feel that it would not be kept confidential – even if they had given
you their name it possibly would not be a confidential issue?
Mr Callister: It may well do, yes; but it is also the fact that it may be impossible to preserve
confidentiality if somebody is complaining about a particular thing and everybody will know it
must be that person because they are the only one who deals with it. The emphasis should be
on ensuring that we have a culture in the organisation where managers are made fully aware, if
they know the identity of somebody who is complaining against them, of the consequences for
them if they do anything inappropriate about it
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Q162. The Chairman: Obviously you receive information – I am assuming you receive
information – on grievances and you have said there are only two whistleblowing … Does
anybody do any analysis on that to actually check that the correct procedures have been
followed and the right procedures were ...? Say somebody went with a case and it was a health
and safety issue but it was a grievance and perhaps could have been a whistleblowing – is there
anybody in your Department doing analysis on that to ensure that we are going to get
improvement through our Government policies going forward? If information is gathered and it
just sits on a shelf, where is the improvement mechanism?
Mr Callister: In HR we have a regular thing called Lunch and Learn, where we often pick on
particular cases we have had to deal with over the past few months or years and have sessions
with business partners and other members of HR to explore the things that went on and learn
the lessons from that, both in terms of HR’s actions but also those of management, and if it is
necessary that we need to then build something in terms of advice and guidance into the
procedures that already exist, then that is what we would do. I have got to do one of those
myself next month.
Q163. The Chairman: And do you think that is a practice that perhaps would be useful
throughout Government? We heard from the Chief Secretary earlier today and he does sessions
with his workforce, and you are talking about a different type of session, so there is some good
practice but it does not seem to be policy across the board in Government to ensure that
everybody is acting in the same way with regard to policy.
Mr Callister: No, it is down to the management of each area, each Department, each division,
but the principle of continuous improvement is well established, I think, and I would hope that
people practise that across all areas.
If I go back to that question in the Have your Say survey, ‘At work we are good at learning
from our mistakes’, 62% positive is reasonable, I suppose, to suggest that we are doing a little bit
of continuous-improvement thinking.
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Q164. The Chairman: We raised a query with the Chief Secretary with regard to an element
of Have Your Say and it was below 50% on the confidence of the workforce.
The Clerk: It was the question about the confidence of staff to challenge the behaviours or
practices that I think was 47% in the last survey.
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Q165. The Chairman: So, although for some of the questions you are saying yes, we are a fair
employer and all that, there is some conflicting evidence there within that particular question. I
know it is the way questions are asked sometimes – people perhaps do not understand what
they are answering – but there are certainly conflicts within that Have your Say. Do you feel
there are options within the survey to perhaps give people more freedom to answer the
question, rather than directed questions?
Mr Callister: ‘Overall, I have confidence in the decisions made by my senior managers’ – is
that the question?
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The Assistant Clerk: Security to challenge.
The Clerk: Yes, it was specifically about challenging –
910
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The Assistant Clerk: Whether they felt their position would be secure if they challenged.
Mr Callister: Yes, there are a lot of positive responses in Have your Say, but there are also
quite a few which are less than positive: ‘Government Departments work well together’, 13%,
for example.
It is interesting that the area where there is the main positivity is how people feel about the
job and the workplace within their own Department, and where it is less positive is about
Government as a whole. So there is clearly a job to be done there to try and make sure people
feel part of one Government, one public service, whatever, rather than focusing solely on the
silo within which they work.
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Q166. The Chairman: Just to continue on that theme of the fear of reprisal from anybody
who raises a concern, whether it be a grievance, disciplinary or whistleblowing, do you keep
statistics with regard to that? If an employee came today with a grievance, do they continue in
the role that they had, or do you keep statistics where perhaps they have been moved to a
different Department or perhaps they have not even stayed within Government?
Mr Callister: Do we do we have figures that correlate between those who have submitted
grievances versus what has happened to them? (The Chairman: Yes.) I do not think we do, and
the numbers are relatively small anyway. We keep statistics on the different types of casework
that we deal with and each one has an outcome of one sort, but we do not have a system in
place at present where we triangulate that against what happens to the employee in terms of
statistics.
You are suggesting then that people who raise grievances are subsequently terminated or
moved on or whatever, and I am not sure that is the case. I think in more cases than not when
there is casework the issue is resolved either by improving performance or addressing the
grievance, resolving the issue, having mediation, sorting it out and people getting on and moving
on.
Q167. The Chairman: You talk about mediation there – does that happen a lot in cases?
Obviously you only had two whistleblowing cases last year. Does mediation get involved?
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Mr Callister: Yes, mediation is the main route for the fairness at work policy where there are
concerns about bullying, harassment and those sorts of things. We have a whole team of people
trained in both individual and group mediation, in Learning and Development Division as well as
in other parts of HR and Government more widely, and it is quite commonly used to try and
resolve issues without going down a formal procedure.
Q168. The Chairman: The question we were talking about that is in the survey before is ‘Do
you feel it is safe to challenge the way things are done in individual Departments?’ and that only
got 47%. So there is an element there that you read into the Have your Say survey that perhaps
people do not feel confident with raising concerns. Have you discussed the outcomes of Have
your Say and that element in particular?
Mr Callister: Yes. Each Department has got an action plan to look at the responses they had
in relation to the questions asked of them and where they are, and the priority really is to focus
on those where there have been less-than-positive responses. That is happening on a
department-by-department basis with LEaD working with them to do that. That question you
mentioned, yes, that is obviously one that will need to be picked up and work done to try and
improve it.
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The Chairman: Have you anything else?
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Q169. Mrs Sharpe: I would just like to go back to what we were talking about in terms of
people who have blown the whistle. Am I right in understanding that we do not know what
happens to people who have blown the whistle, in terms of how many have stayed in their jobs,
how many have resigned or how many might have taken confidential payments, for example?
We do not know what the results of that whistleblowing process have been?
Mr Callister: Somebody will know, but HR might not because we may not have been involved
in the case in the first place. I think when that Answer in February talked about 13 cases we had
only been aware of about five of them. And sometimes, if they have not got anything to do with
an employment issue or do not lead to disciplinary action or some other kind of HR
investigation, we would not necessarily need to know because they might be matters to do with
safety concerns or patient safety issues or things to do with other technicalities that are matters
of the Department.
So we do not have in the reporting process anything other than a requirement to report how
many there were, not all the different possible consequences and outcomes. Maybe that is
something that needs to be considered. I am sure it would not be terribly difficult. You have got
to be careful that you are protecting anonymity in doing so, but if the numbers are as they are
then it should not be too difficult to put in a more comprehensive reporting process.
Q170. The Chairman: I am glad you have finished with that, because you were not giving me
confidence that you are fully aware of anything that is happening with our human resources
within Government. You are not getting all of the data, it sounds like, and that is a concern, that
if data is not coming to the Office of Human Resources, which holds everybody’s data who is
employed … What you implied was cases could happen and you would not know about them. If
that does not sit on the record of that individual, where does it sit?
Mr Callister: You would not necessarily put the fact that somebody has made a
whistleblowing claim on their personal file. The procedure is managed at Department level and
it is then resolved at Department level. It would not need necessarily to be part of their
employment record.
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Q171. Mrs Sharpe: So, are we saying that whistleblowing as a topic is not centralised in any
way as far as Government is concerned?
Mr Callister: Well, it is, yes, because we create the policy.

1000

Q172. Mrs Sharpe: You create the policy but you do not then follow through what happens
when that policy –
Mr Callister: There is a reporting mechanism through the Chief Secretary still within the
policy and that is the mechanism for reporting the number of cases. The fact that it could be
expanded to include more data is fine; I have no issue with that.
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Q173. The Chairman: With regard to an individual employment record it sounds like there
are strict criteria for what you keep on there. I understand, with GDPR, that there might be
reasons behind that, but if say a grievance ends up then with that individual … it does not
necessarily stay … a grievance would stay on their personnel record?
Where I am coming from, I suppose, is, as a Government, if there has been a serious case and
it is not recorded on an individual’s record, that individual could be employed in the future when
the manager who dealt with it, or did not … Where is the record of an individual? As an
individual employee, I would expect the Office of Human Resources to have the data on how I
was employed, my contractual information –
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Mr Callister: Yes, we have all of that.

1020

Q174. The Chairman: You have all that, and then if there was a grievance, say, or I had
whistleblown in that individual Department and then I transferred to another Department, that
other Department would not necessarily know.
Mr Callister: That you had made a grievance? That the employee had submitted a grievance?
Q175. The Chairman: Or whistleblown.
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Mr Callister: Why should they know? (The Chairman: Okay.) I can understand where
somebody has had a disciplinary offence against them and have got it on their record – that
would be on their file and that would be held for a certain amount of time, and we have got
retention rules governing that, and then a future Department or employer would potentially be
made aware of that in references or some other process as part of recruitment. But if an
employee themselves submitted a grievance against somebody or made a whistleblowing
complaint, I am not sure it is appropriate, assuming that matter is then resolved one way or
another, that a future employer should be made aware that they have done that.
Q176. The Chairman: I am not necessarily talking about a future employer because they
could still be within the Service, couldn’t they? I suppose it is closing that case off, isn’t it? You
have got a whistleblowing case, it has been dealt with, the individual might be happy or they
might not – which is the case, possibly, in some scenarios – but there is no record held. It just
does not seem right.
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Mr Callister: There is a record held, but it is not … There will be a record within the
Department that dealt with it and they will retain that in accordance with the retention rules.
But transferring that data to another Department – I do not see why that is considered
appropriate or even legal.
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Q177. The Chairman: Are we not operating a centralised HR function for Departments?
Mr Callister: Yes, we do, but the primary data that you hold in terms of personal information
is there, their absence history, any disciplinary offences that they may have had against them
that go on file for a certain amount of time, all the details regarding their assignment, their
grade; some casework would be there perhaps, but again that would be if they were the person
to whom the complaint was made and there was action taken. If any civil servant or public
servant makes a complaint about anything to anybody, that would not all fall into their
personnel file. It is a matter for the different systems to manage those individual complaints.
Otherwise there is a risk that you start building up blacklists of people who make lots of
complaints and you could start monitoring that. I do not think that is a desirable way to go.
Q178. Mrs Sharpe: Would it be desirable for the Office of Human Resources to collect, collate
and analyse information on whistleblowing? Would you see that as part of your remit?
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Mr Callister: I would have no difficulty with that, no. At the moment, in the policy, it is vested
in the Chief Secretary’s Office to get that data, but if it was something that was recommended to
come to HR to oversee … It seems to make sense.
Q179. The Chairman: The data you have provided of two cases is from the record held
where?
Mr Callister: We have a casework system in HR that records all the different types of cases
that the business partners and their teams are dealing with, including capability, grievance and
fairness at work, and that includes a category for whistleblowing.
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Q180. The Chairman: Thank you for coming in front of the Committee today.
We will now sit in private.
Mr Callister: Thank you very much.
The Committee sat in private at 11.20 a.m.
and resumed its public hearing at 11.32 a.m.

Procedural
1075

1080

The Chairman (Ms Edge): Welcome to the public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I am the Chair of this Committee. With me
today are Mrs Jane Poole-Wilson MLC and Mrs Kerry Sharpe MLC.
If we could all ensure that our mobile phones are on silent or off, so that we do not have any
interruptions. For the purposes of Hansard I will be ensuring that we do not have two people
talking at once.
We would like to talk to you today about the Isle of Man Government Whistleblowing Policy
and reporting procedure. We are not here today to talk about specific cases but we would like to
understand how the process works in practice.
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Ms Julie Bradley,
Industrial Relations Officer, Manx Industrial Relations Service
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Q181. The Chairman: Please could you start by telling us what your role is?
Ms Bradley: Okay, I am Julie Bradley and I am the Industrial Relations Officer within the Manx
Industrial Relations Service.
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Q182. The Chairman: In your written evidence to the Committee you mentioned that you
thought that whistleblowing was not generally as well understood as it could be. How would you
suggest addressing that?
Ms Bradley: I stand by what I said. People will phone us for advice, whether it is Government
or private sector employees, and I think it is a fairly common theme that we see, that people
genuinely do not understand what constitutes whistleblowing and what you have to do to get
the protection.
So I think we play quite an important role in that. I think generally for employment legislation
it is not necessarily an easy subject for people to follow, it is not one that people generally are
exposed to everyday, and the same is true for whistleblowing. So my advice to anybody who is
producing a whistleblower policy or writing guidebooks is to make it simple and easy to
understand. I personally, I am not ashamed to say this but – when I have a whistleblowing query
I often have to refer back to the legislation. It is not something we deal with daily. So if I have to
keep referring back to the legislation and sometimes I need to seek advice about issues too, then
I completely understand that people who are not exposed to it on a regular basis will find it very
much more difficult. So making things easy to understand and accessible is, I think, key to a
whistleblowing policy.
Q183. Mrs Poole-Wilson: Just to build on that, when you say people do not understand what
constitutes whistleblowing are you getting at the fact that there are very specific issues which
are specified in the legislation, (Ms Bradley: Yes.) which if the issue is about that then it might be
whistleblowing?
Ms Bradley: Absolutely.
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Q184. Mrs Poole-Wilson: So are they confusing the public interest specific categories with
personal grievance?
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Ms Bradley: I would say that is true and would also say it is true that they do not also then
appreciate that if they have got a whistleblowing issue, a protected disclosure, that they have to
report it to a prescribed person.
Those are the two key issues that are important in whistleblowing and those are both quite
misunderstood.
Mrs Poole-Wilson: Thank you.
Q185. The Chairman: If Manx Industrial Relations become involved in a whistleblowing
matter what are you able to offer by way of support to an individual?
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Ms Bradley: It is important for us, whether we are dealing with a Government employee or
somebody in the private or third sectors, we are not prescribed persons. We are not somebody
they can whistleblow to, but we can provide support and guidance, we can tell them about what
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the policy looks like or what the legislation says, what protection they may or may not get.
Sometimes we do have to give people bad news. For example, if you are somebody who comes
to me and says, ‘I think Government could save money by buying their pens from W.H. Smith,’
and you want to seek some protection with that we have to say, ‘Well, that is not necessarily a
whistleblowing issue,’ and people can be very upset by that.
So we provide support, we give a steer in what we hope is the right direction, whether it is to
say, yes, potentially this is what you need to do, or equally to say that is not a matter that you
would be able to raise or get protection from under the legislation. We take it right from the
start. Sometimes we see people on two or three occasions, sometimes we see them once and
we never see them again. So it is difficult for us to gauge what happens if somebody does not
come back to us.
Q186. The Chairman: So from the people that you have seen, do you think there is a lack of
understanding of what the prescribed person is and who the go-to person is?
Ms Bradley: I would say, yes. Yes, there is.
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Q187. The Chairman: If the knowledge is not there or within the policy perhaps it is not clear
enough?
Ms Bradley: Yes.
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Q188. Mrs Poole-Wilson: When you are advising people on what the rules are, you said
yourself you go back to the legislation, but do people bring in their employer’s policy, if one
exists, as well to show you, to ask for your help with interpreting that?
Ms Bradley: We would always ask the question if there is an internal policy. Obviously we
know Government has one because we have easy access to that, but outside of Government it is
quite unusual for employers to have a specific whistleblowing policy. So quite often our advice is
based on what the guide or the legislation says that DfE produce.
Q189. The Chairman: Okay.
Could you explain your position then in relation to the Isle of Man Government and how
independent from that you are in this process?
Ms Bradley: I will talk about the independence first if that is okay.
We deal with all the employment rights that exist, so whistleblowing is just one of many, and
the way the Industrial Relations Service is set up is quite unique, I think, and it has to be that
way to give us that independence and impartiality from Government. Although I get paid by the
taxpayer I am not a civil servant. I do not have a boss as such. We do not have any political
Member. We do not have anybody other than the three of us. The only communication we
really have with Government is once a year I produce an annual report and that is statistical, it
does not mention details of cases, it is facts and figures really.
That is really important because people would not come and see us generally about any
employment issue if they thought the first thing we were going to do was go back and tell
Government, ‘We have had X, Y and Z in to see us today’. For all issues, confidentiality and
impartiality is pivotal for the success of my organisation.
In terms of whistleblowing, or in any event anyway, whoever comes to see us we reassure
them that whatever they say stays with us, it is confidential. Unless of course they want us to
talk to their employer or their employee.
The first part of your question about what our role is: in terms of the wider remit we have to
employers and employees across the Isle of Man, we just provide advice; in terms of the actual
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Government policy the policy does refer people to us for advice also. But we have a second role,
in that, there are only three of us in the office but each of us are designated officers under the
whistleblowing rules. So if I have a whistleblowing issue I have one of my colleagues I will blow
the whistle to and I am also a designated officer if they had to blow the whistle to me. It has to
be that way because there are just three of us. So I think it is quite unusual that for everybody
who works in Industrial Relations we are all designated officers – but it has to be that way.
Q190. The Chairman: Without talking about any specific example, what kind of issues would
you see as those where an individual might be making a protected disclosure and how do you
distinguish ...? Obviously there are set criteria. Do they come in to you and say, ‘I am
whistleblowing,’ or do they come in and have a grievance and perhaps it ends up being
whistleblowing? Could you explain how you …?
Ms Bradley: I think both of those scenarios apply really. People will come to us and say, ‘I
think my boss has fiddled the books or cooked the books,’ or something and it will be us that say
this could be a whistleblowing issue, but more so since the recent … There was a case in the
press, I am sure you are aware of, that I will not go into but that certainly brought a bit of
interest in whistleblowing matters. So people, I think, are generally a little bit more aware that
whistleblowing exists and that it is a route they might be able to go down.
In some instances people will come to see us about whistleblowing specifically. So both those
scenarios apply really.
Q191. The Chairman: Do you record in your annual statistics – I cannot remember; I do look
at it – whistleblowing cases?
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Ms Bradley: We do not, no. We record a lot of reasons why people contact us but
whistleblowing has not been a huge issue, if I am being entirely honest. I would hazard a guess
that in a year there were probably 10 enquiries, and that will be from Government and outside
of Government too. So it is not, in terms of the enquiries we see, hugely impacting on our
enquiry statistics.
But I do not know quite how to interpret that. You could look at it in one way and say the
Government policy or other employers’ policies clearly work and people do not need to come to
us for advice or to seek advice about how to take a legal case. Or you could say people just do
not blow the whistle. I have not got any data to back up either of those positions.
Q192. Mrs Sharpe: If you do not have data on that what is your gut instinct as to what the
answer is there?
Ms Bradley: I think it is probably a combination of both.
I certainly have talked to people about whistleblowing and they have said, ‘I hear what you
say. I understand what you are saying, I understand what is the way forward, but I just do not
want to do it.’ No legislation in the world will be able to force people to do that, and we should
not force people to do it. But clearly there are people who decide, rightly or wrongly, that they
do not want to go down that route.
Q193. The Chairman: Do you get any inclination that it is fear of reprisal? Obviously job
security is important to people when they want to –
Ms Bradley: Yes, it is the fear that ... You have to be very confident in what you are doing to
want to take it forward, because undoubtedly you cannot whistleblow and expect everything to
stay rosy in the garden. I think that would be naive of someone to think that. You have to almost
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always put your name to it and whether the case is proved or not you are going to upset people
along the way and no legislation or policy in the world will be able to take that away.
If you can imagine in our team, if one of my members of staff thought I was doing something
wrong and they whistle blew on me, even if their case came to nothing and they said, ‘Oh, sorry,
I just got it wrong, Julie,’ it will naturally affect our relationship, probably forever. I think it is that
that will put people off in some regard.
But clearly there are cases where the whistleblowing policy works and matters are dealt with
confidentially, and we never see the other side of it because it gets sorted out.
Q194. The Chairman: Do you think an anonymised reporting service making use of
technology would be beneficial or could be beneficial? An independent type?
Ms Bradley: You would still need to disclose yourself somewhere, but not necessarily … your
name, for example, would not be passed to somebody else?
I think my gut feeling is to say, yes, it perhaps would help, but equally we are a small Island.
Some people work in very small offices and if something suddenly is raised as an issue it
probably does not take … you can put two and two together and probably get four. That is true
in something less significant such as an internal grievance. Even if you do it anonymously or you
ask for anonymous witness statements people can generally work out where it came from.
So whilst I think it might encourage people to come forward I am not sure it would succeed in
giving them the anonymity they want.
Q195. The Chairman: It is just interesting that you have mentioned we are a small Island.
From the work that you do with people do you feel that that is one of the biggest fears of
people coming to you as an organisation to report anything, because they are worried they can
be identified because of the small Island and the community and the culture?
Ms Bradley: I think it is just that whether you are on a small island or in the City of London,
you work in small groups. We have relationships with small groups of people. I think it is the fear
of that really that stops it.
So, yes, we are a small Island and we know lots of people and we know aunties, cousins and
such like, but I think it is the issue of the impact on relationships, the close relationships people
have at work that probably stops it.
Q196. The Chairman: So do you think the legislation around protected disclosures is efficient
enough? Do you think it provides the right …?
Ms Bradley: I do think we just have to look at the recent case that has been through the
Tribunal. The claimant is likely to be awarded a substantial sum of damages. So I am sure he
would say that, yes, the legislation does work and that it is sufficient.
I know that the Department for Enterprise have tabled some amendments, or it is certainly
on their list, that are similar to the UK changes that have been made. So it will strengthen what
we have got in some regard. Also the new Employment and Equality Tribunal rules contain an
additional provision that would allow the Employment Tribunal Chair, with the complainant’s
agreement, to refer a matter to a regulator if it had not already been. So we are strengthening
some of the things that we have.
One of the ones I know is on the list for the Department for Enterprise is to give protection to
applicants for jobs. So if you have previously whistleblown to a previous employer and you then
find yourself in difficulties finding another job, the legislation will give them protection there
where it currently does not. I think that is important.
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Q197. The Chairman: Do you think current legislation is all about protecting the people who
make protected disclosures? Are there any certain types of issue which are covered by statutory
requirement to report, so health and safety matters? Do you think the statutory requirement to
report should be strengthened?
The categories are quite specific. Do you think there is any room for improvement?
Ms Bradley: I think the current ones capture the key issues, I would say. I think we have got
to be careful it does not slip into self-interest matters. I think the headlines we have got at the
moment really cover the specific issues.
Q198. Mrs Poole-Wilson: I am just interested, because I know you said a bit earlier on that
you felt it would be wrong to force people to report, (Ms Bradley: Yes.) so the other way you
could strengthen things is not to expand the categories or change them but to actually make it a
duty for people if they are concerned to report.
I am just interested, from your overall experience in Industrial Relations, because there do
seem to be some sectors, certainly in the UK, that have almost made a virtue of whistleblowing;
it is a positive part of the culture; people are actively encouraged, particularly around health and
safety issues; and it is so normalised that that is their way of dealing with massive risk of
something going wrong.
I just wondered from your experience as an industrial relations officer, when you see
organisations that get this right what is it that is helping them get it right? Would it be a
requirement to report or are there other things that would make a difference?
Ms Bradley: I think you are right, it is about having a culture where it is okay to do this and to
provide some support going through the process. Government is quite good at that in terms of
their policy. They have a broader category that you can report, they have trained staff – and I
think that is really important and I appreciate that is not feasible for all employers. Making
people aware of the process, making people understand and getting the culture right so it is
okay to report wrongdoing – I think that is key to doing it.
Q199. The Chairman: We are aware of examples where people have been subject to
personal attack as a result of making disclosures. Do you think if there was a legal requirement
to report matters that would change?
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Ms Bradley: I am not sure, is the honest answer. I do not know.
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Q200. The Chairman: The Government policy has the first line of reporting within the
Department and then allows that Department to make the decision about whether the
investigation takes place. Do you think that demonstrates sufficient independence for the
process? So it is raised in the Department and dealt with in the Department?
Ms Bradley: I would hope it does, but I know employees would have issue with that
sometimes because they will say, ‘Well, that is Bob’s friend,’ or ‘She knows him,’ or, ‘He
promoted her’. So I would hope it does, but I think in an organisation the size of Government
perhaps there is an opportunity to look broader and say, well, perhaps we could look at
somebody completely outside that Department because they have the resources to do that and
make it completely independent and impartial.
Q201. The Chairman: Whistleblowing can be perceived in a negative way. How can you
ensure that matters of public interest are raised and are seen as a positive contribution? So it is
continuing on really in that theme of is there anything that you feel could be changed within
policy to encourage that culture, from the cases that you have perhaps dealt with?
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Ms Bradley: I think on the whole people want to. If you see something is not right or
something has been done in an appropriate way I think most people generally would want to
raise it. I think it is the minority that would want to brush it under the carpet.
But again, it is about having the policy, it is about having the culture and the support in place
so that people feel they are able to do that. I do not know about in Government, but certainly
for issues like bullying and harassment, they give you a buddy to take you through the process
and I think that would be something that could perhaps be helpful in the whistleblowing cases.
Somebody who is not there to fight your case or defend you, but just somebody who can
support you through the process. They have contact officers who deal with issues under fairness
at work and maybe it is something they could extend into whistleblowing. It might be helpful.
Q202. Mrs Sharpe: This follows on from what Ms Edge was just asking. You mentioned that
what is important is creating a culture whereby whistleblowing becomes normalised and I was
just wondering whether you have got any more suggestions to make, because the idea of having
a buddy is a great idea. Have you got any other suggestions that might help to create that
culture whereby it is just normal to report mistakes and areas of concern?

1355

1360

1365

Ms Bradley: I think it is just about having a clear policy to demonstrate what the outcomes
can be. When I read a whistleblowing guide or when I read the Government policy there are
parts of it I have to read twice and there are parts that I do not think are fundamentally clear.
The first paragraph of the Government policy says we want you to report information and we
want to make sure you that you do not fear any reprisals, but I think there could be some more
meat on the bones in that regard about what that looks like.
I think as well in terms of the Government policy there needs to be clarity around the
difference between the statutory provisions and the provisions that are in that policy, because I
think some of it actually, when you drill into it, could be quite misleading. So I think there needs
to be in the Government policy absolute clarity that these are the statutory provisions, this is
what can happen in terms of your legal rights but this is what the policy … because I think the
Government policy is broader than the statutory provisions and I think we need to be careful
that where you are broadening out the protection that actually that protection exists in law as
well, because I am not entirely sure it always does.
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Q203. Mrs Poole-Wilson: The policy is here, it is 22 pages, so your idea that things need to be
clear, simple, easy to understand … I do not know if there are any other points that you would
make about this. One of the things I think we have noticed is it repeats itself at times but not
always exactly in the same way. So I do not know if there are any other thoughts or suggestions
you would make to this Committee about how this policy and understanding the issues can be
improved in Government?
Q204. The Chairman: Did you have any input into the policy when it was created in 2006?
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Ms Bradley: I think we did actually. We were passed it for comment and I think we did make
some comments on it, but I think Government, with the best will in the world, because they
have such a broad range of staff and because they have got so many staff, their policies do try to
cover every single eventuality; and whilst that is admirable, I think if I was contemplating
whistleblowing, as a person who had never been in a position to do that, and I have to read
through a 22-page document that I do not initially understand on first glance, I do not think that
would add to my, ‘Well, shall I or shan’t I?’ I would think, ‘Oh, put it down and leave it for
another day’. So if we are going to talk about how we can encourage people to do it, having
access to easy and clear procedures has to be part of that culture in future.
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Q205. The Chairman: Have you felt, for anybody who has come to you, that they were aware
of the policy even? Have you had cases where somebody has come in and they are worried
about something and they have told you, and you would obviously say to them well … do you
find quite often that they are not aware of what system is in place for them?
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Ms Bradley: I would probably say it is about half and half.
Again, we do not have hundreds of claims a year. Some people are aware of it and some
people have no idea about it. Some people do not even appreciate that what they are talking to
us about could potentially be a whistleblowing issue. So there is a wide range of understanding
or lack of understanding and that goes across employees generally.
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Q206. The Chairman: If you do not mind me asking, do you feel that that is something
through training and clearer guidance and simple guidance would improve – (Ms Bradley:
Definitely.) we are talking whistleblowing, but – policies generally?
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Ms Bradley: Yes, Government has a lot policies. I have to hold my hand up, in a previous life I
wrote half of them. We do have all these policies and procedures in place and you forget about
them; you certainly forget about the detail of them. I am in a position where I quite often refer
to Government policy, so I am sure the average civil servant-type person is not aware of it.
So some kind of a refresher, some kind of time allocation to perhaps look through the policies
might be useful – even if it was just an hour a year. If employees were allowed an hour a year to
refresh themselves with what policies are in place or to seek advice about detail on some of
them, that might be helpful because there are just so many. There are hundreds probably and I
think an employer has a duty to ensure that policies exist and that staff are aware of them.
Q207. The Chairman: Understand them, yes. I think it is probably that understanding level
and it is simplifying them but keeping the legal element behind them, isn’t it, to ensure that they
are a robust policy at the same time? (Ms Bradley: Yes.)
So with regard to people that you have seen, is there anything that we have not covered now
that you think would have been helpful to you or helpful to them as an individual? I am not just
talking Government employees, because obviously you see either/or. Is there anything that
really stands out? When you thought about coming to the Committee was there anything you
thought, ‘You know what, if they did that it would be a great solution’?
Ms Bradley: Yes.
It is not, to me, a massive issue in terms of my day-to-day job. It is an issue that we need to
know about, we need to be able to talk to people about it, but it is not a huge issue in terms of
the number of enquiries or Employment Tribunal cases that result in it.
But that said, we still have a duty really to make sure people are aware of what
whistleblowing is and is not. So I think it is about communication, it is about making sure people
have access to information about whistleblowing procedures.
Q208. Mrs Poole-Wilson: I suppose what is interesting as well is even if the numbers, the raw
numbers, are low, the issues which are genuinely whistleblowing, the impact can be massive.
(Ms Bradley: Absolutely.) So it is that interesting balance between: it might not come up very
often but if it does and it is not handled well (Ms Bradley: Yes.) there is a huge potential risk.
That is the whole point of it.
Ms Bradley: It can go spectacularly wrong. (Mrs Poole-Wilson: Yes.) And the interesting thing
with whistleblowing is, as you are aware, there is no cap on the compensation that can be
awarded and that makes it obviously more attractive. There is also no requirement to have any
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period of qualifying service, so from day one, and that can be something that people are
interested in.
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Q209. Mrs Poole-Wilson: Just on that, have you found from an employer’s perspective that
there can be, I will use the word ‘cynicism’, that an employee raising this actually is perhaps
raising it because it is their way of raising something without qualifying service?
Ms Bradley: Yes, I think that absolutely exists and it does not just exist because of
whistleblowing, there are other areas of employment law where you do not need to have a
year’s service to bring a claim for unfair dismissal, for sex discrimination, that kind of thing. And
employers will definitely have that view: that the only reason they can do this is because they
have got the whistleblowing label attached to it or because they have said it is a discrimination
matter; because normally the issue could not be raised because they do not have the qualifying
one-year service.
So yes, there is that, but I genuinely, hand on heart, do not think employees … 99% of
employees would not bring a claim just to be difficult or vexatious; they do it because they
genuinely feel there is an issue at the bottom of it. I think it is rare to see a vexatious claim and,
quite honestly, in the 15 years I have done this job I have perhaps seen two or three vexatious
claims where an employee has just thought, ‘Do you know, I am just going to do this to cause
some upset or cause some aggravation.’ Generally speaking, people do it because they believe,
rightly or wrongly, that there is an issue at the heart of it.
Q210. Mrs Poole-Wilson: Can I ask you about an issue like mediation in the context of
whistleblowing, because when it is a personal grievance or a concern that relates to the
individual and their employment then my understanding is your role is almost to facilitate some
dialogue between the employer and the employee, and they could reach a decision that suits
their interests?
But where there is a public interest element what is your thought on how that can be
managed, because again it would be for the employee and employer to reach an agreement
about that individual’s employment rights, if they wish, but what then potentially happens to
the issue that has been flagged?
Ms Bradley: The issue that has been flagged can exist so it is a fairly common process in that
we will help employers and employees find a solution to whatever the issue is. We finish that,
we conclude that by drafting a legally binding settlement agreement that will set out the terms
of what has been agreed and it will also contain a clause that prevents the employee from
bringing any further claims to the Employment Tribunal. We do literally hundreds of those a
year.
But the slight difference with the whistleblowing matters is that, whilst we can still do that,
we can get an employee to give up their rights to unfair dismissal or from suffering a detriment,
we cannot and, quite rightly, should not be able to stop an employee from blowing the whistle
or continuing on that basis. So we do not stop employees from taking whistleblowing matters
further. We might have got them to stop other aspects over their employment rights, but
whistleblowing survives all our agreements and that is quite appropriate that that happens.
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Q211. Mrs Sharpe: What is your opinion on the timescales which are involved with
whistleblowing processes? I mean they are often quite lengthy and we have seen that the whole
length of the process can be very detrimental to the person involved. (Ms Bradley: Yes.) So what
is your opinion on that and do you have any ideas about how the time process could be
shortened?
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Ms Bradley: You are quite right. Again, in many aspects of employment law processes take a
long time. In almost all of them the employee will find it stressful and I do not think any
legislation can set out how long a process should take. I think we have to say what is reasonable
because it could take a matter of minutes to investigate a case, it could take a matter of months
and in some cases I have seen investigations go on for years. So I think we have to allow that
flexibility to be maintained, but at the same time to keep what is reasonable in mind. I think it
will be difficult to say it is three months, six months, 12 months.
Q212. The Chairman: Do you think the timescales within the policy currently for reporting
are fair?
Ms Bradley: What is the timescale on there currently, I am not sure –? (The Chairman: Three
months, is it?) Is it three months?

1505

Q213. The Chairman: If you had somebody in front of you today what do you think would be
reasonable? They might have come to you today but it is something that happened two weeks
ago or three weeks ago, I do not know. From your perspective of dealing with issues and
grievances and things, what is reasonable?
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Ms Bradley: I think in instances generally with employment queries I would say that you need
to raise issues in a timely fashion. We are all human at the end of the day and we forget things.
So if you wanted to raise a whistleblowing query for something that happened six months ago
realistically people might not be there anymore, people will have forgotten. It is just very
difficult the longer you leave it to be able to conduct an accurate and thorough investigation into
some of these issues. So I think, again, people should be encouraged to report whistleblowing in
a timely fashion.
Q214. The Chairman: Anything else?
Thank you for coming to the Committee today.
Ms Bradley: Thank you for having me.
The Committee sat in private at 12.04 p.m.
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Miss Bettison: Thank you, Mr President.
I wish to start by declaring my interest as a registered nurse and a member of the Royal
College of Nursing and the Nursing and Midwifery Council
I recently made a submission to the Sir Jonathan Michael Review and I requested that it was
not published. I will explain my reasons for that shortly, but first I would like to explain why I
have changed my mind. I am a nurse, I made it clear in my manifesto that I am a nurse, and I
have always wanted to advocate on behalf of nurses, other healthcare professionals, volunteers,
patients, carers and the wider public on healthcare issues. However, my experience has been
one of a system that does not always promote autonomy, one that does not promote speaking
out, one that does not encourage having or voicing an opinion and one that does not value the
knowledge and experience of those who I am so proud to call my colleagues.
I have maintained my nursing registration during my MHK tenure to ensure that I never feel
pressured to make a decision simply to protect my position. I want to be able to make the right
decisions and speak up for what I believe is right, without fear or favour. But on this occasion I
did have fear: fear of losing all job opportunities in the healthcare services on the Isle of Man for
the future, and that led to my unpublished submission. I know of many others within our
healthcare sector who share my concerns about speaking out.
I changed my mind because fear of speaking the truth has no place in politics, and if I do not
feel I can speak the truth how can I expect those highly skilled and dedicated people working in
our nursing homes, hospitals, social care services and other healthcare facilities to stand up and
be counted? (Two Members: Hear, hear.) If everyone speaks up, we are stronger together,
which is why I am standing today to share my submission.
‘I thought perhaps it may be useful if I put my thoughts into words. I wish this document to
be treated as private and confidential as, despite my current position in DHSC, I still fear for my
ongoing employment opportunities on the Isle of Man.
I feel I have a unique perspective on our hospital services having worked on the frontline as a
nurse for nearly 10 years, and having sat in DHSC as a political Member for the past two and a
half years, with a short break that I will detail later.
As a nurse, I was struck by the feeling of frustration experienced by staff and the feeling that
raising concerns was often simply not an option. This led to the situation in 2012 where staff
anonymously contacted MHKs with concerns over surgical care for bowel patients on the Isle of
Man. Staff had attempted to raise these concerns within the Hospital and theatre staff had in
fact downed tools in theatre on one occasion refusing to work with a surgeon who was deemed
as ‘dangerous’. The surgeons involved have all either left or been removed but often with full
entitlement to pensions and having received payouts in some cases, further leading to reduced
morale.
There have been a number of nurses who have been promoted despite multiple concerns
being raised over their ability and there is a perception that where there are concerns people
either get paid off or promoted. As you might expect this causes upset amongst staff. When
concerns are raised the complainant is often deemed a troublemaker and this can make future
employment problematic as there are very limited healthcare employment options without
leaving the Island. This may be an option for some but it is certainly not an option for most. This
also leads to people being unwilling to risk their own jobs in order to whistleblow. I am very
pleased that the Whistleblowing Committee of Tynwald is examining the difficulty of
whistleblowing in a small community with limited employment options in each sector. I
observed staff who could not leave, due to children, husbands, mortgages, etc., being treated
poorer than those who could up sticks at the drop of a hat.
I was personally told not to raise a concern relating to patient safety or I would be pursued
for breaching adult safeguarding as I had identified a patient to the Police. To put it in context, I
had a patient who had come in with 13 knives, many of which were illegal to be carrying due to
blade length. The patient was unconscious and I was told to simply lock them in the medicine
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cabinet to return to the patient on discharge. Would we do the same with guns? I checked the
NHS UK policy which advised that they would give any weapons to the Police. If I had not given
the patient’s name he could not have reclaimed them, hence my actions. I attempted to have a
policy adopted formally as, if they were guns, surely we would not just pop them in the medicine
cabinet. But was told to stop pursuing it or be disciplined.
Management continue to advise me that they operate an open-door policy but staff do not
talk to them. They are not confident that there will not be ramifications, and I am unable to
reassure them that would not be the case. Lately, there has been a door lock placed on the
management suite, further excluding staff from the management. Staff swipe cards cannot
access the area. While I fully support the protection of confidentiality and maintaining security,
it is vital that we manage this message effectively with staff. In my current position I have raised
concerns to hospital management relating to staff concerns that have been directly raised with
me since my election, and have often been met with the message that if staff will not raise
concerns directly and personally they simply will not be actioned.
When I was elected in 2016 I was asked to sit in DHSC and was privileged to accept, with
responsibility for Adult Social Care and Children and Families Social Care. What became obvious
to me quickly is that the manner in which we have been operating our budgets in DHSC is
unhelpful. When we joined there was already a history of overspending in DHSC, primarily in the
Hospitals Directorate, and a 5% savings target was put in place across the whole Department. To
me, this was irrational as only Hospitals and Mental Health had overspent. Mental Health
overspending was almost entirely forensic and Section 116 care costs. Ironically, it is easier to
save money in areas like Adult Social Care as it is possible to reduce the number of community
nurses, homecare hours and district nurses, and the administration that goes with it. However, it
was quickly clear to me that the changes in Adult Social Care were adversely impacting service
provision and, conversely, were increasing the spend in Hospitals.
Put simply, for every pound you spend in Social Care you will save more in acute care than
you originally spent, as the cost of delivering acute care is higher. Conversely, for every pound
you save in Social Care, it will cost you considerably more to deliver the same in an acute setting.
The Department’s five-year vision of ‘Right care, right time, right place’ puts emphasis on
delivering care nearer people’s own homes, and yet the way we are currently managing the
budgets contradicts this, I believe.
Ultimately I resigned over this.
As Department Members we also raised our concerns over the handling of the endoscopy
fiasco, with both the Chief Minister and the Chief Secretary. The information that the political
Members were provided with from the Department was inconsistent and there did not appear
to be enough of a sense of urgency. I was contacted by an individual at this stage who raised
serious concerns over the handling of the endoscopy waiting lists and shared with me an entire
dropbox of concerns that extended many years, as they had raised complaint after complaint to
multiple senior colleagues in the Department. These communications were submitted by the
individual to the Endoscopy Audit Team and have recently been published anonymously in the
Endoscopy Audit Report. But the individual has already left our Island for fear of being
professionally discredited had they stayed.
On his appointment as Minister, David Ashford requested that I return to the Department
with responsibility for Hospitals. Sadly, the then Director of Hospitals expressed his discontent
with this decision to political colleagues and appears to have attempted to tarnish my reputation
within the Hospital by suggesting that I am conflicted owing to my previous employment.
When I accepted the role of returning to DHSC, I was very clear that the primary goal would
be for the Hospital to be pulled into a Trust model, similar to Foundation Trusts within the UK. I
envisaged this would have a clearly separated budget and would not be cross-subsidised by
savings in other DHSC directorates. It would have a board comprised of medical professionals
and senior management, as well as appointments from members of the public with the
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necessary expertise to ensure balance and accountability. This was a concept I had believed in
for some time and was outlined in the Beamans Report.
I have subsequently requested that the Minister review the departmental delegations as I
feel that I cannot possibly have a full understanding of the Hospital and its key challenges when
the former Director of Hospitals did not trust me and hence would not share information with
me.
We continue to reduce services and run with vacancies in Community Care, leading to an
increased spend in the Hospital. In fact, I believe we should invest in community-based care
which would then allow us to safely reduce our acute bed capacity. (A Member: Hear, hear.) At
present we are reducing our bed capacity at the same time as reducing our spend in community
services and, I believe, we are heading for a perfect storm. We need a short- to medium-term
investment in strengthening our community resilience and restructuring our services which
would lead to a reduction in acute admissions and an improvement in our discharge pathways.
It concerns me that our budgetary overspend for 2018-19 will look like good news as it is
substantially less than in previous years. The reality is that we have taken the money we should
be using to increase our community services to deliver that ‘Right care, right time, right place’,
the money we should be using to effectively implement integrated care, the money for the Peel
Pilot project, money to increase mental health services particularly CAMHS, and money to
restore our fostering services on Island, and we are using it to bolster up the Hospital.
(A Member: Yes.) We will not get this money back, but if we do not make a clear commitment to
invest in the true integration of care and to make Community Care and Acute Care truly equal in
societal value, we will never get to a sustainable health and care service.
We also need to invest in Public Health and ring fence the money for appropriate projects. I
would like to see Public Health pulled out of DHSC and placed into the Cabinet Office where it
should receive appropriate investment and operate strategically across all Departments.
Unquestionably, we need to make change, but this is not limited to finances: this is structural
and cultural. I envisage a Department where communication is prioritised with staff and
patients; where concerns of staff are listened to freely; where we acknowledge the things that
could be done better by someone else; where people understand what is available to them and
what they should expect; and where patient safety and governance is at the forefront of
everything we do.’
That was my submission.
To conclude, I am proud to be a nurse – one of the kindest most caring and trusted
professions there is – and I am pleased I am in a position to share my observations on this critical
period of change. I hope I am never again left feeling embarrassed trying to communicate
change to those who placed their trust in me to be a change agent, when DHSC, time and again,
failed to communicate with staff and service users in a timely and transparent manner.
I hope I no longer question whether I am a negative person, instead recognising I am one of
many positive people who have been left hopelessly frustrated at the inability to contribute to
change in the Department. And I hope that other healthcare professionals feel empowered to
speak out, to voice opinion and to share their vision for our health and care services.
I wholeheartedly welcome the Report laid before us and feel it is imperative that service
providers, frontline healthcare workers and service users are at the heart of the forthcoming
transformation process.
Thank you.
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Select Committee of Tynwald on
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The Committee sat in public at 10.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MS EDGE in the Chair]

Procedural

5

The Chairman (Ms Edge): Welcome to this public meeting of the Whistleblowing Select
Committee of Tynwald. I am Julie Edge MHK and I Chair the Committee. With me today are
Mrs Jane Poole-Wilson MLC and Mrs Kerry Sharpe MLC. If we could all ensure that our mobile
phones are on silent or off so that we do not have any interruptions. For the purposes of
Hansard, I will be ensuring that we do not have two people speaking at once.

EVIDENCE OF
Mr Rob Sutton
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Q215. The Chairman: Mr Sutton, we would like to thank you very much for coming in today
to talk to us about your experience of making protected disclosures.
I am going to ask you to start by outlining what occurred in your case, beginning when you
realised that there was an issue which needed to be reported. We will try to hold any questions
until the end of that.
Mr Sutton: Okay. Thank you, no problem. Thanks for having me.
My case has been quite well documented now and it is long – three years in total – and the
actual case itself was quite complex too, so I will try to keep it short but … Essentially, I was
acting as a portfolio manager looking after a large value account and there was a relationship I
had had since I had started the company I was working at. About halfway … or a bit further than
that, two years into looking after them, there was a change in process proposed to me that I felt
really did not sit right with me.
I tried to resist it, I gave my own opinions on it, I said it was a ludicrous thing to do in not as
many words, but I was essentially overruled and ignored, I suppose. So I did not really have any
further avenues to go down, so I just went with the procedure – followed it.
The change then led to the use … I had to use WhatsApp, basically, to take deal instructions
was the way it ended up. It was meant to be that I was going to take these instructions off an
unrecorded phone-line – it did not seem right to me. It is quite clearly …
The way the relationship was formed, we were meant to have discretionary management
over this group of accounts. So the idea that we were receiving suggestions of how to deal in the
first place never really sat well me. But then when they want to make a move to a system
whereby there was no record whatsoever of these suggestions coming in and I was meant to
represent them as my own ideas and sign them off, it just did not make any sense. It did not sit
well with me.
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I tried to change it, I was overruled so I did not really have any choice. So I went along with it.
To my good fortune, the person that was giving me these deal instructions decided to start
sending them to me by WhatsApp – which is a phone-based messenger service. As she did that, I
just kind of collected them on my work phone. I did not see the need to delete them, I just kept
them there. To me, they helped resolve ambiguity, I could reproduce them when I needed to,
and the audit trail kind of continued to be as it used to have been.
As I say, I did not like the way the relationship was going, so I reported it to senior
management. They were not interested. I reported to Compliance, Compliance were
interested – they did a report on it and I believe they contacted the FSA.
Six months down the line, nothing had been resolved, nothing had changed. I was still taking
these instructions over the phone on WhatsApp and the FSA came in and asked me about the
relationship. I explained all my concerns to them. They said, ‘Have you got a copy of these
transcripts? I said, ‘Yes, I can print them out off my phone.’ I gave them to the FSA and that
should have been it, really.
But thereafter, I was off of work for a period, nothing was really happening, I was starting a
new job, everything looked okay. Then the FSA released a Visit Report to my former employer.
When that came in everything changed and I got wind pretty quickly that they were trying to
look for someone to pin the blame on and they picked me, strangely, because I was the one that
had caused them so much grief, basically. I think they tried to kind of pick on me – single me out
as some kind of a rogue individual, was something I was called.
But it was all there in black and white, I had not done anything wrong. I was following all of
what the company want me to do, which clearly was not right. I was following what the wider
industry would expect me to do. I am a member of the Chartered Institute for Securities and
Investment, and your code you are meant to follow – you are meant to be transparent, you are
meant to be ethical, you are meant to engage with the regulators – all these kind of things, so I
just followed that code instead.
It all got very messy. I got called into an investigative meeting, which was clearly an attempt
to make me pin the blame on either someone else or take the blame myself. I knew something
was going on, so I recorded it covertly. Not long afterwards, I was then pressurised into trying to
make a written statement. I think the angle of it was trying to deflect blame from the people
who actually were to blame. Then I refused, and ultimately that ended in me being called to a
disciplinary meeting on my final day of work at 4 p.m., when I was already signed off … No, at
that point I was off on gardening leave. I refused because I had not been given the 48 hours that
I was supposed to be given, I did not have time to prepare, I knew I was not going to be treated
fairly and it just seemed like a pointless exercise because I had a new job that I was meant to be
going to anyway. So I refused to turn up.
Then over the weekend I got a letter saying that I had been dismissed – which I just thought
was strange, to be honest. I did not really consider much of it. My former employer obviously
did not think that was enough damage, so then they went out of their way to tell the FSA. The
FSA were not too bothered because they knew the real story, I think – I cannot speak for them
but it is what I would suspect. Again, not enough damage, so they then went on to contact my
new employer to tell them that I had been dismissed for whatever reasons they made up. My
new employer contacted me and asked me about it. I could not say a word because it was a
protected disclosure. Real serious stuff, we are talking about as well – it was not just minor
mishaps, it was big stuff. So I could not say a word to them and they naturally refused to employ
me – which is entirely fair enough, I completely appreciate their stance – and then that led me
on a very dark path for three years that has ultimately ended with me up here.
Although that was kind of like it, that is only the start of it, and I guess that is probably the bit
that you guys are going be more interested in: how you go about going through whistleblowing.
Yes, so, ask away. I hope that made sense – there are probably bits missing from it because it is
huge. It is big. (The Chairman: Yes.) A big story.
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The Chairman: Okay, well thank you for trying to keep it concise and give us an overview of
it, really. Do you want to start, Jane?
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Q216. Mrs Poole-Wilson: Yes, thank you, (Mr Sutton: No problem.) Rob, for that.
Just going back, what you have described is you were doing what you thought was the right
thing to do. So you understood that what you were being asked to do did not sit well with you
(Mr Sutton: Yes.) and you talked about trying different avenues.
Did you at any point think ‘I am blowing the whistle’, or did you just regard it as something
that you thought, ‘This does not sit well with the code of practice I should operate under or what
I understand I should be doing’? Did it go through your mind, ‘I am now blowing the whistle’?
Mr Sutton: It did not to be honest. I went to a really good presentation the other week by
Whistleblowers UK and they had a slide on it where it said, ‘What is a whistleblower?’ First, is it
someone who is kind of making trouble, someone who is winding everyone up, bit of a
busybody; or is it just somebody who is just trying to do their job? And that is all I was trying to
do. I was just trying to do what I knew was the right thing to do. It was a bit of a no-brainer to
me.
If you are meant to be managing an account, you have got full discretion on it, why would
you take instructions off someone else anyway? And then to be told that – and the girl I dealt
with, the other party, she said to me that they want to distance themselves from the
relationship – it just does not take a genius to figure out that that is not good. I figured out the
kind of wider implications of it not too long after, but it did not sit right with me.
I knew we used to have recorded lines, we then did not have recorded lines, they wanted to
give us instructions over these unrecorded lines and then I would send them back saying, ‘I have
thought of doing this’ – it was just madness. And it is sat so far outside of everything else that I
did, the structure of the accounts, the assets in the accounts, it was just madness. But I wrote all
this down, it was all shown in the Tribunal, I tried my best to just get the senior staff to see that
it was a bad idea. It was ultimately a bad idea for business aside from anything else.
And this is a company that I had worked for, I had given them three hard years of my life and
I worked hard for them. It was a small business, I wanted to see them be successful, and it was
just a terrible idea to do. So I tried to explain this to them but they just were not interested.
And then, as I say, I went to Compliance next. One the problems you have got … I know that
you are more concerned with the Government side of things, but Government is fortunate in
that it is a big entity. So you could have one bit of Government completely independent to
another bit of Government that someone could go to report to. You can go talk to somebody
from, I do not know, DoI if you work in a different part of the Government – whatever.
I did not have that luxury because I worked in the company that was about 12 people large.
The senior staff were powerful personalities, should we say, whereas the Compliance was not so
powerful, so they just steamrollered the Compliance, if I am honest. So any reports I did make to
Compliance did not really get treated the way they should have done, I do not think.
So yes, I did not realise I was blowing the whistle at any point, to be honest. For me, when I
have joined a job, you read the terms and conditions and how you are meant to be treated, your
rights as an employee, for me, I have always just browsed over them and I have never really
gone into depth to try and understand them all. So I really did not actually know a lot about
what was happening. I just knew it was not right and I just did what best I thought I could.
I just did not expect it to ever end up the way it did do.
Q217. The Chairman: Did they have any policy on whistle-blowing?
Mr Sutton: There was policy, yes. They did have a policy in the employment handbook thing,
but I guess I did not really pay too much attention to it, because everyone that was involved in it
was kind of complicit in what I was blowing the whistle on. Having worked there for three years,
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I knew how it worked. So it is all very well that things are written down and everyone is
independent and so forth, but it just was not the reality at all. So for me to try and follow it
would have just got me in – well, it would have ended up where I ended up anyway, to be
honest – but yes, it was written down, but words are words.

140

Q218. The Chairman: So you felt that there was no independence if you did go down the
route of the policy?

145

Mr Sutton: No. They tried to tell me that there was. Later during the Tribunal they referenced
a non-executive director, but I knew he had been involved in the business and there just was no
independence whatsoever. None.
Q219. The Chairman: Can I can I just ask about your Chartered Institute for Securities
Investments – and that is the regulatory body, obviously, for the area you work in, what –

150

Mr Sutton: They are not regulators – sorry, just to interrupt there –
Q220. The Chairman: It is a qualification that you have got (Mr Sutton: Yes.) but you can go
to them, as a director of that organisation or … ?

155

Mr Sutton: They are – I cannot think of the word for them actually – they … I cannot think of
the word for them, but basically I did go to them, and unfortunately they were pretty
disinterested. I rang up and explained it to someone, fair enough I only got probably a junior
person answering the phone, but she was not bothered at all.
So I kind of gave up on that avenue.
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Q221. The Chairman: But is that normally a place that you should be able to report other
people –
Mr Sutton: I would think so.
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The Chairman: – within the industry, within that area?
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Mr Sutton: I would think so. (The Chairman: Okay.) Maybe I did not go down the right
avenues, but by the point I got talking to them I had already engaged my own legal counsel,
because I knew that was the thing I had to do. That was the only thing I could do, I thought.
I did not know about Whistleblowers UK either. I have learned a bit more about them since.
For example, they will take on cases on a no-win, no-fee basis which is something that we
cannot do over here, but because they are in the UK they can do it – I think. So I probably would
have gone to them had I known that, because for me I needed legal representation because as
you can see, I am not great at putting myself across in public situations, so I needed someone on
my side.
So I went to MannBenham, who were absolutely fantastic, and it was just a stroke of luck
really, because they had a ‘first hour free’ thing. I had no money whatsoever, so I went to them
just for the first hour and it just ended up that I was partnered up with someone who was
perfect for the task.
But yes, in terms of support, my main support just came from my family and my friends and
my girlfriend. Without them, I would have been in a very dark place.
But yes, CISI were not much help. The FSA were good, but they were very hamstrung because
they cannot side with anybody. It is not their business to do that. So I would not expect anything
more than I got from them. They were just doing their jobs.
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Q222. Mrs Sharpe: You said that the only support you had was from family and friends. In an
ideal world, what kind of support would you like to see for whistleblowers?
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Mr Sutton: Yes – it is a tough one because you are not – I was not actually a whistleblower
until a year and a half down the line. You are not a whistleblower until someone has decided you
are a whistleblower. You are just a person complaining. I had to go to the Tribunal. By the time I
had actually got a verdict saying, ‘Yes, the Tribunal thinks you are a whistleblower’, I already
owed my lawyer a hundred thousand pounds.
I do not know a way around that. I do not have an answer to that. But it is very difficult to
even get to that point. For me, you really need legal support and it needs to be at a price that is
plausible because I have only been able to get through what I have because I do not have any
children or any dependents or anything like that. I just would not be able to take the risks I was
taking if I had someone dependent on me. I just could not do it. I had to sign my house over as
collateral to my lawyer, because I just did not have any money and he was obviously concerned
about me paying him because we were miles away from ever winning – understandably. But
there was nothing I could do, so I had to do it.
So yes, even if we just had someone on the phone who knew a bit about law who could kind
of say, ‘You should do this you, should do that’ – because another thing I found later down the
line is once you put in your Tribunal form, to actually change it is a huge process as well and then
you are going to come up against objections from the other side, because in my case they
objected about everything under the sun, reasonable or not. So for example, you can make a
claim for detriment – I did not know that – I just put my claim in for whistleblowing. You can
actually make claim for detriment while still being employed by your employer. You can still be
there and you can make a claim for detriment.
You can also – with whistleblowing – attach individuals to a claim, which is something I might
have looked to have done. By the time I had realised that was possible, it was far too far down
the line for me to make those changes. So yes, to be honest, I have only really got to this
conclusion with a lot of luck, because one of the people that I spoke to early at the start – one of
my friends’ dad who happened to be an HR director – and he just basically taught me HR in
about ten minutes, and it was through him I was able to know when to respond and know what
to say when I was being offered these opportunities to present my case. I would not have had a
clue otherwise and they would have been able to use that against me.
Manx Industrial Relations were good. Julie was good. But again, I think, a bit like the FSA,
they cannot get stuck in to help. She can only just offer advice and when you have got no idea
what you are doing and you are on your own, you need instructions. You need a bit more
assistance. So like a kind of helpline would be really good – a helpline with someone actually on
the end of it who knows employment law.
The Chairman: Okay.
Mrs Sharpe: Thank you.
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Q223. Mrs Poole-Wilson: One of the things that we have been thinking about and looking
into is the current structure of whistleblowing law. Now, obviously the Isle of Man legal position
mirrors the UK – although it is behind the UK, because the UK has changed again –
(Mr Sutton: Yes.) but it is clear to us that the operation of whistleblowing protection at the
moment lays everything around the employment relationship. So what you have described and
the hell you have been through over three years is you having to defend yourself and through
that mechanism the whistleblowing comes to the fore and a decision is made about it.
(Mr Sutton: Yes.)
I do not know what your views would be on scope to change the way the law operates so
that there is more of an obligation on organisations when they are alerted by someone to an
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issue that there is actually a positive legal obligation on an organisation to act, at least to start
looking into it, to investigate, and where there is a regulator, potentially to report to that
regulator that they have been told something and this is what they are doing.
I do not know what your thoughts are.
Mr Sutton: I think in finance, it is meant to work a little bit like that. But I think that is a
fantastic idea.
I do always wonder how hamstrung we are by UK law, because I know we can make our own
law, but I know we also do kind of follow legal precedents in the UK, and 95% of the stuff that
was brought up in my Tribunal comes from UK precedent – so it is clearly important. But if we
can diverge away and do our own things, that would be a great idea. Because I think, especially
with my case – and there is another big case as well with a guy against Government, that is also
going to be an important case – we do have a real opportunity now to really tidy it up.
What I have been through, it is no fault of anyone’s, it is just that it has never happened
before, so I have found loads of bits of the process that just are kind of unfit for purpose. So, like
one example that I have written down here is I found that – a lot of it has changed thankfully,
with employment equality rules – but the Tribunal was only able to award £500 in expenses, and
I was a fair bit over £500. So that was not much use to me at all.
But to highlight how … I have brought these issues up with people in Government, and then I
think it was listened to, because changes we have had are that now you can have a Preparation
Time Order. Something I really struggled with is just the amount of time I had to give to this –
because I wanted to read through every last thing before it went out, because this was so
important to my life, I had to give … I wanted to make sure that I would never have any regrets
that I did not give it everything I possibly could. So I would be sat up until three in the morning
on Tuesday, working next day – just going through things, reading them, writing them down. I
like my sleep, so that is that is a big thing for me. So yes, that is a positive change.
They have increased the cost now to £2,000 without a detailed assessment, so that is quite
important as well, because for a detailed assessment it has to be sent to the High Court. There is
a change in the rule where the Tribunal now needs to consider a party’s ability to pay, whereas it
could if it wanted to, but now it has to.
The Tribunal’s overriding objective is to ensure parties are on an equal footing. So I think we
are going to go down that road and if we can make changes to the rules that would see that
happen, that would be great.
What else can I add to that?
Yes, with my case, an interesting kind of point came out in the law that … In my original
award, I was given aggravated damages and exemplary damages, and those two elements –
although not the largest part of the award – they were very important to me because they
showed that the Tribunal really did think that I was really badly treated. Unfortunately, the High
Court Deemster had to remove those elements because he felt that they were not particularised
well enough – which is fair enough – but he also felt that he did not have the legal ability to
make those awards. I was really disappointed in that, because it just leaves the compensation –
and it is a big figure, do not get me wrong – but in theory, it is all just about compensating me to
where I would be work-wise.
There is £5,000 involved for injuries to feelings, which is not even close to my injured
feelings. I suppose I have just basically been given me all the money that I would have had
earned – nothing to show any kind of judgment on the conduct that I have had to endure to go
through all this.
So if we can provide a clarification on that, that would be great.
Q224. The Chairman: Can I just go back to where you said that an independent helpline …
because obviously a protected disclosure, you have to report it to your current employer –
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(Mr Sutton: Yes.) have you thought how that could be …? What would you have wanted at the
end of that phone-call, I suppose?
Mr Sutton: How it would work? Somebody to pat me on the back and tell me it will be okay!
Yes, I know it is tough because as an island, there are not many of us here, so having a 24-hour
manned phone-line would be difficult and there would be a cost burden to it. But there are
points where you need advice there and then.
So I guess right at the start, when I was getting invited to my investigative meeting for
example, if I had rung a help-line and they had been able to say to me, ‘You could go, but you do
not have to go; this would potentially mean that this might happen or that this might happen’ …
because I was going into a lot of decisions with no idea what that meant, if I went one way or
the other. I did not know the implications that would follow to it. And as I say, Manx Industrial
Relations were helpful, but the law is a very tricky beast.
So like, one of the things that occurred in it, is when we got our first judgement Tribunal –
and this has not been released, I might get in trouble for this – but the Tribunal used the word
‘dishonesty’, and the respondent was able to try and use a legal argument against us that we
had never actually raised the concept of dishonesty against them, so therefore it kind of
rendered the judgment null and void, which … I mean, when I read it my head nearly exploded. I
just could not believe, it was most ridiculous thing I have ever heard, but it was something that
they could legally do.
They actually managed – the Tribunal took it on board and did reword the judgment
significantly afterwards. And it is just things like that. Had I known that I had to call them
dishonest, I would have done that on the first line of my Tribunal application. I just, and –
Q225. The Chairman: So the initial signposting you feel is key to you being able to be able to
give people –
Mr Sutton: You definitely … The start is very important to the rest of it – really important. But
you just would not know that if you were not an employment lawyer and even then, you would
need a good employment lawyer, because if you know take the wrong turns you could end up
with a claim it is very valid that gets thrown out for whatever weird legal technicality.
Whistleblowing, to be honest, I do not think it ever needs to end up at this point. I cannot
fathom why it came as far as it did. I just cannot get my head around why they acted the way
they did. But here it is, and I would like to think that this probably will not happen again,
particularly with the guy who is taking on the Government. The other case, I think that will make
a big difference as well, because there is a bit of perception over here that the Government kind
of sweeps things under the carpet – the Government is never accountable. So that proves it is
and now is a great time for us to be going through this process and kind of cleaning it all up.
I know I keep waffling away on other things; just keep asking the questions.
Q226. Mrs Poole-Wilson: No, no, it is really helpful (The Chairman: Yes, it is.) to hear your
views, having been through what you have been through.
You talked about not understanding why the people in your organisation behaved in the way
they did and it brings us on to another area that we have talked about which is the culture of
organisations – the culture of government, the culture of different organisations – and why it is
that they lock down and deny and try and squash something, as opposed to listen and
(Mr Sutton: Yes.) investigate and then maybe do something about it.
Have you got any thoughts at all on what drives that? What makes the difference as to
whether individuals do listen and try and do the right thing or not?
Mr Sutton: I think, I listened to one of these previous sessions with the guy from the Cabinet
Office, I think, and he said he felt that they had a good culture and that whistleblowing was
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probably not likely to really occur, and I would go with that. I could see how that would exist,
because I do not think in a Government there are the same sort of incentives to misbehave; but
finance is a bit different because there is money involved and the people at the top, they want
to just do what they want to do, should we say. So things that get in the way – it is best to
steamroll over them.
So yes, I think the motivations are different in the private sector. I do think as well, finance
particularly – because finance is what I know – some people are hesitant to let go of the 1980s
and 1990s and the way that it used to be then –‘ commission here, commission here, do this, do
that, it does not really matter’. The world is not like that any more. You cannot do these things
and hope to get away with it. It is just not worth the risk.
Someone like me, I am early in my career as well. I was expected to put my signature on
these multi-million-pound fantasy deals – no chance; I was not willing to do it!
So yes, motivations – I think as I have said, money is a motivator. I think people, as well –
arrogance definitely is a factor, because people just look at you think, ‘We will steamroll him’ –
and I think that in my case my opponents tried to just silence me by kind of bankrupting me,
basically.
Again, as I have said before, it is only good fortune that I got to where I was, because my
advocates were absolutely fantastic. They were so willing to work with me in ways that probably
a lot of advocates would not. Giving them my house as collateral, I had significant equity in my
house so it was the only thing that I could do.
Where was I going with that? Yes, so … sorry.
Q227. Mrs Poole-Wilson: On people’s motivations (Mr Sutton: Oh, sorry, yes.) and what
makes the difference, so do you think the consequences of not doing the right thing are where
they should be? Do you think, if it is not about people being motivated to do the right thing, are
the consequences out of line with – ?
Mr Sutton: Massively, oh yes. I would not recommend this to anybody. Even me now in the
position that I am, with my award and my name cleared, I still would not recommend it. And I
know it is a significant amount money, but I would not recommend it to anyone. It is just almost
lose-lose. Even now – so like there is something that I have a bit of a bone to pick with the tax
scenario on it. I have been awarded enough money that I could cover my tax bills, but if I had
been awarded a hundred grand, there is a bracket of £30,000 that I think that is kind of tax-free,
and then after that you just taxed as normal income, regardless of how it comes up.
So even though in my case, part of it was an award – it would be a capital gain if it occurred
outside of the Employment Tribunal. They were kind of just saying to me, ‘Ah, it is income tax.’
So if I have been awarded a hundred grand and I owed my lawyer a hundred grand, not only
would I pay VAT on the hundred grand that I owed my lawyer, I would get my 30 grand tax-free
and then I would be taxed income tax on the other 70 grand. So I get to pay the lawyer 100
grand, including VAT, and I would be left with a deficit of 14 grand to clear my name! It just does
not make any sense at all.
But as I say, this is where mine is a bit of a unique situation, we have never had an award of
my size. And going back to the motivations, that was one of their motivations, I think, because
there was a point where there is … One of their arguments against my request for my award was
basically, ‘It is not happening, it is never happened before, so it will never happen now.’ I kind of
read it like, ‘That is kind of weird, that that is literally your defence – it has never happened
before, so it is never happening now.’ You know, it is 2019! So I just kind of shrugged my
shoulders at that.
But I genuinely think that was one of their motivations. They looked at this and thought, ‘This
will probably cost us a hundred grand; he will never be able to take this all the way to the end,
we will make the last as long as we can, we will fight everything we possibly can, we will throw
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money at this, and he will just give up at some point.’ But I am a bit more tenacious than that
and I was fortunate enough to have someone that, as I say, backed me all the way through it.
So yes, that is another little snippet.
Q228. The Chairman: So I am going back a little bit to what you said at the start – you said
you recorded covertly (Mr Sutton: Yes.) and obviously then they tried to take you to a
disciplinary hearing, and obviously you sought advice and did not turn up at that. At that point
was it external advice you were receiving, or had your lawyer come on board at that point, or
not?
Mr Sutton: No, that was where Manx Industrial Relations helped me out there, actually. Just
to give me that little bit of technical knowledge that you need to have. Good practice is to give
48 hours’ notice, I think it is – I think it is 48 hours – and they told me that and I was given about
11. So they said to me, ‘You have got a good angle there to not attend, if you do not want to’,
aside from the fact that it would have been a pointless exercise, anyway – I would have just
been shouted down.
That did come up later, because the Tribunal do look to see whether you have followed due
process and whether you have followed best practice, and I was then able to show these
documents that show that I had, thanks to advice I was given, done what I should have done. I
would … and I am probably not allowed to thank them, but the Tribunal were very good
throughout this. They were. They just saw things for what they were. They were not unduly
focused on the technicalities, although it was a big part of it. I think they just saw the wider
picture a lot of time and with all the evidence that came out, they saw the light, thankfully, so ...
Sorry, I keep forgetting where … I just waffle on.
What was the question?
The Chairman: No, no, that is fine – (Mr Sutton: Was that helpful?) you have answered that.
Do you want to ask another?
Q229. Mrs Poole-Wilson: Going in a slightly different direction, one of the things that we
have heard some people raise with us is the idea that people should be able to raise concerns
confidentially or through anonymised reporting. It sort of sounds like from your experience … I
do not know whether you have any thoughts on that, whether that would have made any
difference to you, whether you think that is something that should be explored?
Mr Sutton: Well again, that is a great idea and I could see definitely how it would work for
the Government, because you could just have one kind of central email box where you can send
things to. You are actually anonym… I cannot say that word – but that it is a very important thing
in whistleblowing. One of your rights is to be anonymous. I am blasted all over the papers. I
cannot have my anonymity … that word again. I do not have that any more. But that would just
resolve a lot of problems, because you could just send your email or whatever it was and then
no one would know you had done it and hopefully some action will be taken.
It would be lovely if there could be something like that for the private sector as well, because
there are a lot of small firms over here, and as I say, if I tried to do that to an inbox in the
company I worked in, it would have not taken minutes for them to figure out who had done it.
So it would have just been redundant, and even then, with that kind of thing, I do not know if
you know about the case of the Barclays CEO, Mr Staley? Someone made an anonymous
whistleblowing submission at Barclays and he tried to identify who it was. That is a CEO of a
multinational business, and he thought it was wise to do that.
So there are still risks even to that kind of system, but that would be far preferable to what I
have had to go through. Definitely, that is a good idea.
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Q230. Mrs Poole-Wilson: One of the things, one of the challenges, back to the confidential
route, is once something is raised it then has to be investigated. So I think one of the problems
that perennially comes up is once you have alerted a problem (Mr Sutton: Yes.) – you
mentioned, for example, the WhatsApp transcripts that needed to be printed out and then the
whole thing then looked into to see exactly what had been going on – so I think that is one of
the problems. We have heard that from regulators, and people that do then investigate these
things, that it is not enough sometimes. They do need to go back to the person to get the detail.
(Mr Sutton: Yes.)
So I do not know whether you have got any thoughts on how that could be managed?
Mr Sutton: Yes, that is really difficult because the person who is involved in it is the person
that knows the most about it. I do not know. I would have to think a bit more about that one,
because it is really difficult. If you kept it external, if you did not have to speak to someone
externally, you could still do that without having to talk … without anyone in your business
knowing what is happening.
The FSA in my case only found out because Compliance did actually notify them. So although
I do not think Compliance did enough, or did what they could have done, they did do the right
thing there in telling the FSA, and although that kind of ultimately caused what I had to go
through, it was the right thing to have happened and because of that the FSA did come down,
did ask the questions. It could have been just as easy that one of my colleagues had notified
Compliance and Compliance would have the FSA – they would still come down, they would still
have talked to me because I was involved in it.
I do not know whether maybe if the FSA had talked to me outside of work – maybe that
would have helped a bit. Or maybe they did not expect it to turn the way it did and for me to be
treated as heavy-handedly as I was. Yes, I will have a think about that.
But just being able to do it externally, outside of your company – it would just make so much
difference.
Q231. Mrs Poole-Wilson: And just one more question on that: did you think about
approaching the FSA directly? You said Compliance did approach them, (Mr Sutton: Yes.) but did
you and what were your thought processes about – ?
Mr Sutton: Well, I had known or I had seen that people in senior positions at our place had
gone for close-out interviews with the FSA, and this was my first position as a Key Person, which
is like, you are a regulated individual then, and I actually just thought it was kind of par for the
course. So in my mind, I would always been waiting for that. So I was just going to go to them,
‘By the way, this is this,’ on my way out. I always expected that to happen, so in my mind I
always knew it was going to happen, so to me, I did not need to do anything in the interim. I kind
of covered my back really, and then I was going to that close out and then be on my way.
Q232. Mrs Poole-Wilson: So this is as you were going to leave the employer and go to your
next job, (Mr Sutton: Yes.) you were going to do a disclosure that way?
Mr Sutton: Yes, I reported it in June 2015, I think it was, and then I had handed my notice in
in November – something like that, I think. So I had all the evidence that I had been collecting
and it was there on my phone, and I expected to have a close-out interview with the FSA, and I
would have just said to them then, ‘You should know about this, because I have told
Compliance, but if you do not, here it is – here is all the evidence.’ And that would have been
that.
And in theory, Creechurch would have never known that I was going to do that.
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Mrs Poole-Wilson: Thank you.
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Q233. The Chairman: Can I just go on from that, because when you talked, you said that you
did not know you were a whistleblower? (Mr Sutton: Yes) Can you explain to us – you obviously
did not know; you know you are now – (Mr Sutton: Yes.) at what point, what made you realise
that ‘Actually this is serious and it is whistleblowing’? Or was it only when you approached MIRs
because of the disciplinary? Because they tried to turn it onto (Mr Sutton: Yes.) you at that
point, was that when you thought, actually – ?
Mr Sutton: I always knew that the issue was a big issue. What I was blowing the whistle on is
not good. So I always knew the severity of it.
My own personal situation, I guess I did not realise the severity of it until my new employers
called me up and said, ‘What’s going on here?’ And I was like, ‘I can’t actually tell you because it
is a protected disclosure,’ and then all of the kind of textbooks I had read started to kind of come
up in my head, and I was beginning to think, this is actually turning into something a little bit
serious here. So I suppose it was at that point.
The whistleblowing concept, it is a word I am not really in love with. It has not got great
connotations with it, I do not think –
Q234. The Chairman: Have you got any suggestions?

515

Mr Sutton: Well, the story behind it is good, because it is from the police days – I am sure you
all know all this. But I do not know, really.
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Q235. The Chairman: Do you feel the word ‘whistleblowing’ puts people off because of the
implications of front-page news-type reports?
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Mr Sutton: I think as you guys have kind of said, it is the realisation of it as well – I never went
into this thinking I am a whistleblower, but you can be a whistleblower if the kettle in the
kitchen has a switch that does not turn off properly – you are a whistleblower then, aren’t you?
It is a –
Q236. The Chairman: So the independent reporting, you would view as quite a priority for
the Committee to consider?
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Mr Sutton: An independent review?
Q237. The Chairman: Independent reporting of (Mr Sutton: Oh, sorry.) anything. So you said,
you have mentioned external reporting – (Mr Sutton: Oh yes.) do you think that would be key to
give people –
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Mr Sutton: Oh yes. Absolutely. Absolutely.
But it is delicate as well, because I do think you can get kind of ambulance-chaser kind of
characters who are trying to engineer a whistleblowing situation because they are just not good
employees or whatever else or they know that on the way out. I think you could do that – if you
kind of mastered the law behind it, I think you probably could do that.
So it is very important, whichever way you go, to figure out how to properly treat the
situation too. So as soon as you are aware that someone is trying to be a whistleblower, you
need to kind of make sure you treat them properly. Because yes, there could be outcomes that
are not maybe suitable to the situation, if that makes sense.
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Q238. Mrs Sharpe: Yes. Following on from that, you were talking about anonymised portals
(Mr Sutton: Yes.) and what I was wondering was, do you think that if there was an increase in
the use of an independent anonymised portals, could it inadvertently work against increasing an
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openness within the work culture where staff felt, on a daily basis, that they were quite free to
(Interjection by Mr Sutton) talk about things when they are just at the level of, ‘This doesn’t sit
easily with me’?
Mr Sutton: Yes, that is very good point, and it is kind of difficult to assess really, because it is
also the idea of your Compliance department – that is what they are for in most businesses. You
can report these concerns to your Compliance, and I do think in most large businesses that it
does work sufficiently well, but it is just smaller businesses where it is a little bit more difficult.
I think that probably would be something that you would have to assess and deal with, but it
would be a transitory phase in employment law, because we have gone from a situation where,
if this had happened to me ten years ago, I would not have had a chance. Literally – no chance.
We are just fortunate that employment law has developed sufficiently to the point now where
cases like mine do occur. And I think that would be the next step. There is probably an
overindulgence of people claiming to be whistleblowers.
Q239. The Chairman: If it was a signposted system, so from what Mrs Sharpe has described,
if it was signposted, you would know whether to go to that area or go to another, wouldn’t you,
with regard to policy within companies?
Mr Sutton: Yes, because as I say, your Compliance place should always be your first point of
call, but the signposting would be very useful as well, because you would put down the deluge
of people just firing in complaints, basically, all the time. A complaint about financial services, or
a whistleblowing incident disclosure about financial services, really does need to go to the FSA
or somewhere like that, because they have the technical knowledge to know what is going on.
I think although you might get a lot of people trying to ambulance chase, there does have to
be some kind of meat behind what are you saying, really. If you send these disclosures to the
right places, it should be quite quick for the people at the other end to sift through them and say
what is a disclosure and what is not.
That would not solve the situation whereby, like I said, if you have got an employee who is
probably on the way out anyway, they cannot just pick up something and say, ‘Do you know
what? This has never been right, but I am going to go complain about it now and then I can try
and engineer myself a claim out of it’, because that could happen.
But then, could you even say that that is the wrong thing to do? If they are fixing a problem,
you know – the motivations might not be right, but if something is getting repaired at the end of
it, I suppose they are a whistleblower.
Yes, I just think it never needs to get to this point, because people who are whistleblowing
are just genuinely do it because something is not right, and it does not take a lot to just look at
the problem and fix the problem, and that is the end of it.
Q240. Mrs Poole-Wilson: So just picking up on that, it seems to me that one of the things
that would help people who are trying to do the right thing is that level of trust and
independence that you can … In an ideal world you would be able to raise it with an immediate
line manager who would listen and look into it and maybe even resolve it. But I suppose it is the
routes available to people if they do not feel that locally – that local resolution happens and you
have described that in some organisations a compliance function or an internal body might be
the right place but not necessarily in a small place.
So then the question is: what are the other routes that someone can go, have confidence
that not only is this person or area independent, but there is another piece of it which is
knowledge, which is, if it is technical – (Mr Sutton: Yes, it is really important.) are they the
people who have the technical knowledge to appreciate what is being raised and whether there
is something in it? (Mr Sutton: Yes.)
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And then I suppose a regulator might be able to do that, but you have already made the
point that a regulator also has to sit between individuals and organisations. So it would seem
there is still a gap in terms of support for the individual, which is back to sort of equality of arms,
advice to them, understanding all the ramifications of what you are doing – (Mr Sutton: Yes.)
Have you got any further thoughts on what might work as a source of advice? I mean you
have praised the advocate you had – (Mr Sutton: Yes.) so it might be good legal advice, but then
have you got any thoughts on how you obtain that? Because obviously there is a cost that goes
with it.
Mr Sutton: Yes, so the legal aid was good when I got it, but that can kind of end up in a sticky
situation. With legal aid actually as well – if remember rightly – it is not available for
employment issues, I think –
Mrs Poole-Wilson: Correct, it is not available for the Tribunal.
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Mr Sutton: Yes, there is a little – that is right yes. So that really did not help.
But then also you kind of get to a situation where I got. I needed to get a job, but then had I
been able to get legal aid all the way through, it really would not have been in my interest to get
a job – it just would not have made sense. So that is not exactly the solution either there, to just
dish it out.
I must actually give praise to the Jobseekers guys because they were really useful and that as
an avenue was invaluable to me. Just to even be able to claim the small amount of Jobseeker’s
payments that I did get – because ultimately I ended up having to default on loans, credit cards, I
had to go interest-only on my mortgage. But whilst I was trying to still fight the fire, they were
really useful, until the point where the money just was not enough any more.
Yes, it is the biggest problem with it – the resource of the legal skills, because it is just so
expensive. But I would not be here without my advocate. There is no doubt in my mind that I
would not be here without him. He became my voice-piece to express what I have been
through, and he knew the right ways to do it, when to do it, when not.
So I do not honestly know. I do not know if you would – because you get an advocate – a duty
advocate – if you have committed a crime and you cannot afford it, so is that fair? That a
criminal can have an advocate for free and a whistleblower cannot? It does sit well with me that,
to be honest.
It is a problem that really will discourage whistleblowers. At the moment, I cannot
recommend it to anyone, because I have known someone who probably could have gone down
a similar road, but they had children – as I say, they just could not do it. So the perpetrator gets
away with their miscreant behaviour and that is just missed out on, unfortunately.
Q241. Mrs Poole-Wilson: Can you tell us a little bit about your experience of the law in this
area – because I think one of the rationales, probably historically, for not allowing legal aid at
the Employment Tribunal is that it is supposed to be an easily accessible forum for both parties
to come (Mr Sutton: Yes, yes.) and talk about the breakdown of an employment relationship.
But you have also talked about needing to become an HR expert and getting advice – so can you
tell us a little bit about your view on the navigating it, as it were?
Mr Sutton: Yes, that is a really good subject this one, because the Tribunal, as I say, they
were really good, they gave my opponents as many opportunities as they could – which initially
really wound me up – but then I realised it is because I think they wanted to explore every
available avenue, so then my opponent could not then come back and say, ‘Oh, you haven’t
done this’ – which they tried to do anyway. They accused the Tribunal of being biased twice,
they tried to make the Tribunal recuse itself – this being despite the fact that they actually hid
key evidence and they did not play by the rules either. Even at this point, I did not get a fair fight.
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So there was a point where the Tribunal instructed us both to file arguments at the same
time. We filed ours; they did not file theirs. A day later, they filed theirs, in retaliation to ours,
which they were not meant to do – it was meant to be done simultaneously. Again, the Tribunal
I think probably should have reprimanded them for that, but because they were getting fired
accusations of bias and the rest, I think they did not.
So yes, to actually navigate – it could be very simple, and I have read loads of Tribunal cases
now and I have seen them – they have been very simple. You can just go in, you are in for a day,
you have got your ex-boss standing in front of you, they go through it all no problem. Mine was
very, very complex just by the nature of it.
I would like to think that not many cases will ever be as complex as mine. But for me
navigating it, there is a fair bit of information available about what happens to you, but not so
much about the implications of it, because it is very much a process where you have to make the
right move every time, and if you do not, it will just come back to bite you. You will get accused
of doing something else or saying that you have missed out a step or you should have said this
earlier.
And also the law element to it really took over. So whilst it started off being about finance
and obviously I knew what I was talking about – when it started turning into a big legal debate, I
was just kind of redundant really, and that is where having my lawyer was so important. Because
there were things in there … they tried to introduce an argument that they were not
misbehaving because in their own view of the world, they were not misbehaving. And that came
down to an old legal case that had been ongoing for 30-odd years. The Ghosh test, it is called. I
had never heard of the Ghosh test, I had no idea what it was, but it was kind of a bit of a
challenge we had to face and as I said before, with me getting lucky, there was a case in England
that had gone through the courts there, where the highest court – the Supreme Court, I think it
was – they overruled the Ghosh test and nullified it. So this was an angle they were trying to use;
unfortunately for them it got taken away from them. But that is just good fortune; maybe that
could have gone the other way.
But it was like all these concepts about objective realities and how different people envisage
things and they were just trying to obfuscate the reality of it. You can go into court and I can say,
‘The sky is green.’ It is quite clearly not green, but we have to sit there and debate about it, and
then legal parameters come in and we will say, ‘Oh well, in this case someone said it was green,
someone said it was not green’ – and then you waste three months just doing that. And as I say,
I think this was a tactic they were using to just trying to ramp up the cost, to just try and bleed
me out of it, just by saying things that just did not really make any sense. But they could do it.
That is what the law lets you do.
So the Tribunal then are placed in a difficult position, because if they were to just state, ‘I’m
not having any of this, this is rubbish,’ they would then use that as an excuse to say, ‘Oh, you’re
being biased against us now, you are not letting us present our case properly.’
So again, this is where technical knowledge comes in, because these situations, without my
lawyer, had I been representing myself, I probably would have made the wrong move and then
that is it, game over for me.

695

Q242. Mrs Sharpe: So just to clarify, would you then say that any written information that
was available to you in terms of advice, for the ordinary person on the street, is just not clear
enough?
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Mr Sutton: It can be. I just do think mine is a bit of an anomaly of a case, and as I say, I have
read a lot of them where they have quite simple and they just go in and talk it out, the Tribunal
makes a decision one way or another. Because the reality is – I like to think I am kind of playing
devil’s advocate a lot – two people can go in there with opposing arguments, but they are both
telling the truth, but it is their version of the truth. They just see the event differently, so you can
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go and fight it out. Whereas mine was not like that at all. They were trying to gloss over the
truth.
So yes, so for the common person, I think there is enough, to be honest. I mean, more
information is always welcome. For someone like me, as I say, I just read and read and read, and
I actually have a fair grasp of employment law now because I just read that much of it. But more
is always welcome.
And it is also knowing about it too, because a lot of this information has been out there for
however long, but it is nothing that I had ever come across because I had never had a need to.
And funnily enough, when you are up against an opponent, they are not pointing it out to you,
you know? These are the people who were formerly your HR and now are against you, so they
are not going to give you any advice.
You know in my case as well – that is another point actually – we had, where I was working,
an HR function that I had no idea existed. I literally did … When we went for this investigative
meeting, this woman turned up and I was advised that she would be there and I actually said to
my boss, ‘Are they from the FSA?’ He said, ‘No, that is your HR department.’ And I was like,
‘What? Since when have we had an HR department?’ No one had told me she existed. And then
when she turned up, she had also been well and truly trodden on by senior management. She
was not interested in what I had to say at all, and it is all evidenced in the covert recording I
took.
So yet again, there is another third party who let me down there – she should have listened
to what I said, because I was right. She was not interested at all. Yes, I did not even know she
existed, because maybe I would have approached her. Maybe if I had said … That should have
been my logical move, to approach my HR department. But I did not know who she was.
But to me that is just a procedural failing of the company, they should have made that clear
to me on day one. It was not written anywhere in my terms of employment, there was no ‘You
can contact so-and-so for this.’
The Chairman: Okay.
I think from what you have said there are obviously clear issues with law changes that are
quite important. Is there anything else that you would like to – ?
Q243. Mrs Poole-Wilson: I just had one other question.
When we think about the legislative framework, at the moment under the Manx law it lists
the areas that you could make a qualifying disclosure about. (Mr Sutton: Yes.) One of the things
that I thought was interesting in your case, and it has also come up in a report that has just been
published in Westminster by the All-Party Parliamentary Group looking into whistleblowing, is
the idea of observing the spirit as well as the letter of the law.
So it might be that the thing that does not sit comfortably or that you are concerned about is
technically legal still, if you look at the wording of the current law or the current rules, but
actually you might classify it as unethical or in some way wrong or designed to do something
that you might say is unethical.
So I do not know if you have any thoughts on that, about if we were revisiting the law we
have on protected disclosures and what qualifies as a disclosure, whether it ought to include the
spirit as well as the letter of the law?
Mr Sutton: It definitely should because I think the legal process is quite often open to abuse,
because as I was saying in my example about the sky being green – if you know how to do these
things, you can set out your stall to purposefully waste someone’s resources. That is not in the
spirit of the law at all. The law is meant to be about justice, as far as I am concerned. So that
would certainly be a useful thing to have, yes.
Another thing – it is not exactly related – but one of the problems I struggled with – I know in
the Government you will not struggle with this as much – but it is the resources of the person
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that is making the payment to you as well. So for me – and I know I am taking this on a bit of a
tangent – I had this award for x amount of money, I owed my lawyer x amount of money, and
right until the end, I was anywhere in between these two scenarios. I had absolutely no idea. I
could have still have got my award, but they could have wound the company up, which I did
suspect they were going to do for a long time, and then I would just be left with enormous debts
to my lawyer.
And I actually found a report on this in the UK done by the Department for Business,
Innovation and Skills. They did a report in 2013. Of people who go to an Employment Tribunal,
49% of them get the full payment; 16% get part-payment; 35% get no payment – nothing. You
are not going to struggle with that with the Government, fair enough. But if only 64% of people
that actually win a tribunal get anything out of it – that is just … what is the inspiration? Why
would you do this?
I tried to get the court to make them put part-payments on account, things like that –
naturally they were very hesitant about it and I would say they were quite successful in that
really. They managed to … We got very little out of them until the very last minute.
But like I say, I was clearly whistleblowing, I had a substantial award, but right until April this
year, all I actually had to show for it was massive, massive debt to my lawyer, and I did not even
own my own house. It was just one or the other, a binary outcome almost. And I am seeing
reports like this and that just does not fill me with hope.
Probably someone listen to me saying this, unfortunately is going to think, ‘Do you know
what, I don’t fancy that’. If you work for Government, fair enough, because the backing is there.
But in a smaller company, it is not there, and that is something that certainly needs to be looked
at, I think.
Q244. Mrs Sharpe: I am interested to know, before this whole process began, what kind of
image did you have of whistleblowing?
Mr Sutton: Do you know, I would probably have sat on the other side of the fence. I probably
would have said, ‘I hate these people who are always trying to make a fuss and try and claim
that they are all do-gooders.’ I would have been on that side of the fence, to be honest.
And that is probably from what I have seen of other cases over here and elsewhere, because I
have seen plenty of cases that have not been successful – people who were trying to kick up a
fuss and have not won for whatever reason, and it has been obvious.
Yes, I probably would have been sat on that side of the fence. I do not know whether … I do
not know. It also goes back to, like you say, the connotation of the whistleblowing thing. I do not
like that. ‘Protected disclosures’ – I am far more comfortable with that. That just sounds a lot
better. It sounds like you are actually doing the right thing –
Q245. The Chairman: Did you feel protected?
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Mr Sutton: No! Absolutely not, no! (Laughter)
Q246. The Chairman: At what point – (Mr Sutton: No.) throughout the whole process you did
not feel it?
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Mr Sutton: Never, no point ever. (The Chairman: Okay.) Absolutely none whatsoever. The
law protects a whistleblower – as I say, you have got to prove your whistleblower. I mean I was
already a hundred grand in already by the time it was proved I was a whistleblower –
Q247. The Chairman: So you think it is important that there is an element that for the person
who (Mr Sutton: Yes.) decides to go down the route, there has got to be protection from the
outset?
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Mr Sutton: You need help. I do not know – I just cannot get my head around how you would
do it, because you need help from the outset, and if someone comes into you and says, ‘I’m a
whistleblower’, and you give them loads of protection and it turns out they are milking the
system, or they are not, that is not good. But then as I was saying to you before, if you are a
criminal you get a duty advocate. So maybe you could have a duty –
Q248. The Chairman: It is that initial filtering, isn’t it?
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Mr Sutton: Yes.
The Chairman: That gives you then –
Mr Sutton: Who makes the decision on – ?
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The Chairman: The routes, yes.
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Mr Sutton: But if you had a legal guy at the start, and if you could just have five hours with a
lawyer and explain what had happened to you and what you thought was going on, they could
probably make a choice there and then – I think.
Q249. The Chairman: You said five hours, why would you put … ?
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Mr Sutton: Well, I would have had 50 hours if I could have done.
As many as you can possibly get, because as I say, it is only good fortune I ended up where I
did. I took Mann Benham because they gave me a free hour. I got one lawyer, I never really got
to see what he was like because he then left the business, and I got given my lawyer, Chris.
Whilst I was in Qatar at the time, I just got an email saying – and this was a month before we
were due to go to the Tribunal – ‘Oh, your lawyer has now left; here is a new lawyer.’ I was like,
‘Oh my God, this is not what I need!’ and it turned out that he was just the man for the job. So
again, good fortune.
So yes, you need not just a lawyer; you need time with a lawyer who knows employment law,
because I think a lot of people who do law over here do little bits of everything, because there
are not lots of … You are not going to have an employment specialist, because there is just not
that much of it out there, which is fair enough; you just need to decide who the experts are.
Maybe more than one, so it is not all just down to one person. But yes, that would make a big
difference, I think.
I think as well because there are probably people who think they are whistleblowers and they
have maybe not got the case for it, and that would be the point where the lawyer could say, free
of charge, ‘You have not got a case here, you need to put it to bed and just move on with your
life,’ because that is important as well. This kind of thing just haunts you forever, and as I said,
when I put all the work into I did, I did not want to ever have any regrets about it.
Yes. A bit of a ramble from me there.
Q250. The Chairman: So independent reporting with a lawyer on the end would be really
helpful?
Mr Sutton: Yes, it would. It would. It is a small ask, but you know …
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The Chairman: Okay.
Q251. Mrs Sharpe: You said then that this still haunts you, this whole process. We have had
people before us and their lives have clearly been adversely affected by the whistleblowing
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process. (Mr Sutton: Yes.) It might be painful, but could you list for us all the implications – all
the negative implications – that this process has had on your life?
Mr Sutton: If there are any whistleblowers listening to this, they will not be whistleblowing
by the time I am finished!
But yes, well – debts is quite an easy one. I had loans and credit cards, I had a reasonable job,
I was paying them off, that is fine. Then when you are suddenly getting the invoice for a grand
here, two grand here, three grand here – you just cannot pay them. So I have got six defaults
registered against my name, I am stuck with them for another three years, I think. I can get a
mortgage if I wanted to, but I cannot get any more credit cards, loans, car finance, anything like
that – I cannot do it.
There is the effect it has had on me as a person – I kind of struggle to talk about it, to be
honest, but I am not the same person I was before I started this process, and I do not think I ever
will be. I have been in some very dark places over the past three years. Like when I was – there
was a day when I sat in work, in my previous job, and I had my verdict. We were going to the
point of maybe getting some money and they were making me ridiculous offers that would have
left me with, quite literally, next to nothing, or even debts to my lawyer, and then he is under a
lot of pressure from his business to get me to pay. We had to have a few frank discussions where
he was like, ‘I am not going to sway you either way but this is quite a severe situation we are in
here.’ I just had my head in my hands and I was just thinking, ‘I’m meant to be victor, the
victorious party here. How am I in this situation?’
So yes, so there is the finance side of it, for me personally. I think career-wise – I am lucky
enough now to work for a guy who is cut from a bit of a different cloth, he is a bit like me. He
sees the value in me, which is fantastic, but not a lot of people would. And I said in the Tribunal,
if I was in HR, and I was faced with me and my identical twin, both equally qualified, etc., and I
had one that was a whistleblower and one that was not a whistleblower, there is no doubt I
would pick the one who was not the whistleblower. No doubt about it.
I might be able to work here, but I do not think I will ever work abroad. It is going to take one
Google search and bang – there I am, top of the chart. And that is just something I am going to
have to deal with.
Q252. The Chairman: Have you found it difficult to get back into employment since – how
long, what period (Mr Sutton: Yes.) has it taken?
Mr Sutton: It was absolutely impossible when it had just happened – and that is not anything
I hold against anyone, because if you are in a regulated entity and you have got someone trying
to work for you and he says, ‘Well, I cannot actually tell you what I have done, but I have been
sacked from my last job’, you are not going go near him. And that is absolutely fine, I do not hold
that against anyone.
So yes, I could not work in a regulated industry for … Well I tried to, should I say. I could not
here, because no one would give me a job, but I went out to Qatar. That was a strange job. I
worked out there with no salary and although I absolutely loved it out there, the job was not for
me, because it was literally like finance back in the 1990s, all commission driven and products
that were not very good. So it did not work out.
And as I say, I was getting lawyers’ fees here, there and everywhere and it just became
untenable. So I had to come home, and then I could not work here. So I worked at the Brewery
stacking beer kegs, I worked at Strand Shopping Centre, did a bit of labouring down there –
because I did not need to be qualified for that.
That is another thing actually to tell you. If I had gone to this point and I had been
bankrupted – which I have been very, very close to being – I would never have been able to
work in finance again as well, I could not have done my job any more – because to be a
regulated person, you cannot have bankruptcies against you. So the stakes were really high.
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Thankfully I did not get bankrupted because some of them – like Lloyd’s were really good – I got
my mortgage with them, they were great. The girl had to really help me through, and I just
managed to just about not go bankrupt.
What other factors have I got? That is it really.
915

Q253. The Chairman: Obviously what you have been through, and obviously there has been
an award, just from your experience, as you called them, the perpetrators – do you feel that
justice has been done?
920

925

930

Mr Sutton: I would not be surprised if I left here and I got another legal summons for slander
or something ridiculous like that, but no, absolutely not.
As I was saying to you before about the tax situation, the Government, bar the Jobseekers
and I suppose MIRs … It is not fair to say that the Government has not helped at all, but the
Government has not helped that much, and then as soon as you get the money, they are like,
‘Right, we will have some tax.’ So I am going to pay all the tax – surely, should you not be fining
the people that are committing these, you know, whatever you want to call it? I mean, I know
what happened there and if you want to read through all the Tribunal transcripts it is pretty
clear what is going on there. It is pretty clear it is not right. Someone should be paying for that;
but they are not. So, I do not know what is going on with that. Not to say that there is not
something ongoing, I just do not have a clue.
But I know at the moment that I am expected to pay all these taxes and things and they are
not paying anything. So, I do not know.
The Chairman: Thanks for that.

935
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Q254. Mrs Poole-Wilson: There is a certain irony here that the purpose of our
whistleblowing legislation is to be able to have disclosure about potential wrongdoing, but
actually you have just described, I suppose, why a lot of people would not make a disclosure,
because of the impact it has, and the ongoing impact it has. Do you think it would help at all if
the law was reframed to require people to make disclosures?
So it was not left to you – I know you did not think of whistleblowing and you were doing the
(Mr Sutton: Yes.) right thing – but do you think it would make a difference if there was an
obligation? Do you think that would help change the culture, so it becomes more of a – ?
Mr Sutton: It would be good, I think. It is a bit of a public mind-set change and I think my
case, one of the reasons I am here doing all of this stuff, is because I think this is the time to try
and make that change, to try and say to the public that it is okay to do these kinds of things, and
if I have to be the pariah in the middle of it, so be it.
But there are those obligations in some industries I think, like there is in my industry. You are
meant to report your concerns. I think there is a legal obligation – I might be wrong – maybe it
just is certain industries. But yes, there certainly should be, because whistleblowing by
definition, or protected disclosures, there is a kind of set list and it is things like if people’s.
health is in danger – stuff like that. I think there is a legal requirement with that, because I just
could not see that there would not be.
Yes, I think there should be.
Mrs Poole-Wilson: Okay, thank you.

960

Mr Sutton: Yes, I think there should be.
I think there is a lot of little bits of legislation within different areas, because I am sure there
must be a food and safety thing, if you are in that kind of business, or if you are in electrics or
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965

970

whatever else, I am sure there must be some way that you have to make disclosures on these
kind of things if you come across them.
But it would be nice to have an overarching thing. I guess somewhere like retail, maybe there
are not those kind of implications. I am not sure.
On that thought as well, I do not know if got cleared up during the Employment and Equality
Act, but I think there used to be less protection for people who were defined as a ‘worker’ as
opposed to an ‘employee’. I am not sure that has been fixed or not, but I found that quite weird.
I was quite fortunate to be an employee. Because also I think there is a period of time where you
do not have any sort of employment law benefits, isn’t there? And again, do you have to wait
out your probationary period before you blow the whistle? It is just things like that. They are just
discrepancies. They are not there because someone has done it deliberately. It just has not been
thought about. Now is the time to think about these things, I think.

975

Q255. The Chairman: One other thing which I think you said was, when you were putting
submissions into the Tribunal, you had a certain date that you had to do it, but the company did
not always honour that. (Mr Sutton: Yes.) That clearly you see as very unfair: you were given a
deadline but it was extended for the perpetrator –

980

Mr Sutton: Yes, we were both given – yes, simultaneous, I think was the word. We were
meant to have a simultaneous exchange of points, and they took ours, gave a lousy excuse, and
then provided theirs the next day, clearly reactive to ours. It was just ridiculous.
But as I say, I think the Tribunal were hesitant to do anything about it because they were
already being accused of being biased and everything else.

985

Q256. The Chairman: So you think they had viewed yours, prior to putting their submission
in?

990
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Mr Sutton: Oh, a hundred percent, because there were bits of it that just retaliated to what
we had said in our one. That is madness.
There was another the time when they did not observe a date: they were meant to have a
form in, they just did not do it. As I say, I would not have minded as much if it had been a bit of a
fair fight – but it was far from that.
There was a report that they just did not disclose even existed that was basically a foundation
of my whole case. So basically, just to summarise that one, my complaints to Compliance which
ultimately their made the way to the FSA were drawn out in this FSA draft report, which was the
catalyst for all the madness that I had to endure, and their argument was that it did not matter
because it was only a draft report. They kept saying, ‘It is only a draft report, it is only a draft
report’ – it went on for about a year – ‘it is only a draft report’. And then we were not really sure
what had happened because we do not know anyone at the FSA, we do not know, I do not know
how these things work, Chris did not. We eventually managed – I think we contacted the FSA to
get them to explain how it usually worked – and they said yes, the final follows a draft. So we
went to the Tribunal, said this to them and the Tribunal then asked the opponents and they said,
‘Oh yes, we do have a final report for that year.’ They had never mentioned that it existed!
So we were like, ‘Show us the report then’, and it was basically exactly the same as the draft.
That is ridiculous! Absolutely ridiculous, and we spent a year umming and ahhing about that.
They were trying to tell us that the final report from the following year, long after I had been
dismissed, was more relevant than the final report from the year that all this had happened; and
all the final report from the year in question did was completely ratify everything that was in the
draft report. It was just insane. And that is partly why, I think, the Tribunal gave the aggravated
damages award, which unfortunately was then later taken away.
But as I say, I am not critical about the Tribunal because I think they were in a difficult
position. I really do not think it is fair that you can just make an application for recusal and say,
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‘Oh, you are biased’ because they did not like what they were receiving from the Tribunal. I think
that is really untoward.
But, as I say, it is a legal right that you can do, apparently.
Q257. The Chairman: Have you anything else that you would like to say that we perhaps have
not covered?

1020

Mr Sutton: I have always thought that it would make a good film, so if Ben Affleck is listening
(Laughter) he can play me. Other than that …

1025

The Chairman: If there is anything that you do think of, you can certainly send it in to the
Committee following today, if you listen back and think, ‘Oh, I should have said that’, we are
quite happy for you to do that.
But I would really like to thank you for being so open with us –
Mr Sutton: Except when I get sued for it, which is possible …

1030

The Chairman: – and obviously the situation that you have been through has been very
difficult.

1035

The Clerk: I would just like to reassure you, you will not be sued; you are covered by
parliamentary privilege when you are giving evidence to a Committee.
Mr Sutton: Good.

1040

1045

The Chairman: So you have that protection. But thank you for coming, being open and
honest about the whole thing and hopefully you can move on and try and have a successful
career in whatever you do and I wish you all the best.
Mr Sutton: I hope it has been useful but if you do want to ask me anything, I am better at the
written word than the spoken word, so that might be a better idea, I do not know.
But if there is anything you think of, please feel free to ask.
Mrs Poole-Wilson: Thank you.
The Chairman: Thank you very much.

1050

Mrs Sharpe: Thank you.
Mr Sutton: Thank you very much.
The Committee adjourned at 11.55 a.m.
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2nd April 2019 - Letter from Mr Keiron
Murray, Senior Legal Officer, Attorney
General’s Chambers
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Appendix 2:
28th November 2018 - Letter from
Mr Jon Callister, Executive Director, Office
of Human Resources, Cabinet Office;
25th June 2019 Email to Mr Will
Greenhow, Chief Secretary, and Mr Jon
Callister; and
10TH July 2019 Letter from Mr Jon
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Archived: 20 July 2019 11:42:17
From: [Contact details redacted]
Sent: 10 July 2019 16:51:41
To: [Joann Corkish]
Cc: [Will Greenhow, Jon Callister]
Subject: WB RE: Select Committee on Whistleblowing
Importance: Normal
Attachments:
20190710 Ltr J Corkish.pdf ;

Dear Jo
Please see attached letter from Jon in response to your queries below.
[Name redacted]

From: Joann Corkish
Sent: 25 June 2019 18:21
To: Greenhow, Will; Callister, Jon
Subject: Select Committee on Whistleblowing

Caution: This email is from an external sender.
Please take care before opening any attachments or following any links.
Dear Mr Greenhow and Mr Callister
The Select Committee of Tynwald on Whistleblowing would be grateful for responses to the following, if
you were able to reply by the 10th July that would be most helpful.
1.

For the 13 cases reported in the response to Q20 Feb 2018 in Tynwald, and also for any
additional cases raised since that date:
a. The Committee would like copies of the files/papers relating to these cases; and in each
case they would also like to know:
i. Whether the person who whistle blew is still in employment;
ii. if not when did they leave, under what terms; was there a confidentiality
and/or settlement agreement ?
2. What actions have been taken with regards to the Have Your Say Survey question ‘I think it is safe
to challenge the way things are done in my Department’?
3. What is the current annual reporting process for whistleblowing cases; the Committee noted
different responses from you both on the 10 Jan, (Mr Greenhow - Q93, Mr Callister - Q152)?
4. Staff Welfare – I note the information page on the OHR site; a couple of questions:
a. How would staff welfare officers deal with a case where two members of staff ask for
help in the same case, for example the person reporting an issue and the manager;
b. do staff welfare officers discuss cases between themselves; and
c. Under what circumstances would a staff welfare officer discuss an individual case with an
individual’s line, or senior, manger?
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5.

Mr Callister – you mentioned you would provide some up to date online training figures for the
Committee, it would be helpful to have these.

If there are any queries about the above please do let me know.
Kind Regards
Jo
_________________________
Mrs Joann Corkish
Third Clerk of Tynwald
Legislative Buildings
Douglas
Isle of Man
IM1 3PW
[Contact details redacted]

Isle of Man. Giving you freedom to flourish
WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or
deliver it to any other person or use the contents in any unauthorised manner without the express permission of the sender. If you are not the
intended addressee of this e-mail, please delete it and notify the sender as soon as possible.
No employee or agent is authorised to conclude any binding agreement on behalf of any of the Departments or Statutory Boards of the Isle of
Man Government with any party by e-mail without express written confirmation by a Manager of the relevant Department or Statutory Board.
RAAUE: S’preevaadjagh yn çhaghteraght post-l shoh chammah’s coadanyn erbee currit marish as ta shoh coadit ec y leigh. Cha nhegin diu
coipal ny cur eh da peiagh erbee elley ny ymmydey yn chooid t’ayn er aght erbee dyn kied leayr veih’n choyrtagh. Mannagh nee shiu yn
enmyssagh kiarit jeh’n phost-l shoh, doll-shiu magh eh, my sailliu, as cur-shiu fys da’n choyrtagh cha leah as oddys shiu.
Cha nel kied currit da failleydagh ny jantagh erbee conaant y yannoo rish peiagh ny possan erbee lesh post-l er son Rheynn ny Boayrd
Slattyssagh erbee jeh Reiltys Ellan Vannin dyn co-niartaghey scruit leayr veih Reireyder y Rheynn ny Boayrd Slattyssagh t’eh bentyn rish.
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Appendix 3:
22nd July 2019 – Review of
Whistleblowing legislation by
Professor Lucy Vickers, School of Law,
Oxford Brookes University
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Archived: 24 July 2019 08:42:58
From: [Julie Edge MHK]]
Sent: 23 July 2019 08:25:37
To: [Jane Poole-Wilson MLC, Kerry Sharpe MLC]
Cc: [Joann Corkish]
Subject: WB Fwd: Whistleblowing review
Importance: Normal
Attachments:
Whistleblowing legislation.docx ;

Julie Edge MHK
Member Representing Onchan Constituents
Legislative Buildings | Finch Road | Douglas | Isle of Man | IM1 3PW
[Contact details redacted]

Isle of Man. Giving you freedom to flourish
From: Lucy Vickers
Sent: Monday, July 22, 2019 2:10 pm
To: Edge, Julie (MHK)
Subject: Whistleblowing review

Dear Ms Edge,
Many thanks for your letter of 1st July regarding the Tynwald Select Committee on Whistleblowing.
I have written some comments on my view on the current legal position in England and Wales and
am attaching them here.
With best wishes,
Lucy
-Professor Lucy Vickers
School of Law
Oxford Brookes University
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[Contact details redacted]

For Office Hour appointments please click here and log in with your Brookes Google Account. If you cannot make
the times shown, please get in touch via email and we can arrange a time to meet.

Below is a link to my recent publication:

Comparative Discrimination Law: Age as a Protected Ground (Brill/Nijhoff)

WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or
deliver it to any other person or use the contents in any unauthorised manner without the express permission of the sender. If you are not the
intended addressee of this e-mail, please delete it and notify the sender as soon as possible.

No employee or agent is authorised to conclude any binding agreement on behalf of any of the Departments or Statutory Boards of the Isle of
Man Government with any party by e-mail without express written confirmation by a Manager of the relevant Department or Statutory Board.

RAAUE: S’preevaadjagh yn çhaghteraght post-l shoh chammah’s coadanyn erbee currit marish as ta shoh coadit ec y leigh. Cha nhegin diu
coipal ny cur eh da peiagh erbee elley ny ymmydey yn chooid t’ayn er aght erbee dyn kied leayr veih’n choyrtagh. Mannagh nee shiu yn
enmyssagh kiarit jeh’n phost-l shoh, doll-shiu magh eh, my sailliu, as cur-shiu fys da’n choyrtagh cha leah as oddys shiu.

Cha nel kied currit da failleydagh ny jantagh erbee conaant y yannoo rish peiagh ny possan erbee lesh post-l er son Rheynn ny Boayrd
Slattyssagh erbee jeh Reiltys Ellan Vannin dyn co-niartaghey scruit leayr veih Reireyder y Rheynn ny Boayrd Slattyssagh t’eh bentyn rish.
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Whistleblowing legislation
In its original form, the PIDA was aiming to address the scandal of those who raise serious concerns,
which they have learned of through their work, being dismissed from emloyment. Not only were
such dismissals grossly unfair given the benefits to society of the information being known, but also,
the risk of dismissal and loss of livelihood acted as a serious disincentive to reporting, meaning that
important information that might help avoid health and safety risks or serious wrongdoing,
remained unreported.
The legislation was drafted to give maximal protection to whistleblowers, with protection from day
one of employment, and unlimited compensation. However, over time, some problems with the
legislation became apparent. One example is that the additional protection available for
whistleblowing over standard unfair dismissal protection (day-one protection, and uncapped
compensation) meant that lawyers representing employees would sometimes add on a
whistleblowing claim to what might otherwise have been an unfair dismissal claim. In particular this
could be done using the rather generous definitions that a disclosure about a failure to comply with
a legal obligation. Once case law had established that the legal obligation that was breached could
be a contractual obligation,1 effectively any potentially employment dispute could lead to a
whistleblowing claim.
As a result, some changes were introduced in particular the requirement that a disclosure be in the
public interest.
Is it better to have the ‘in the public interest’ requirement?
In my view this is a fairly evenly balanced question. The lack of a public interest requirement can
mean that the whistleblowing protection is used in cases in which the disclosure may relate to a
failure to comply with a legal obligation which may be quite minor, as explained above. The
introduction of the public interest requirement is an attempt to overcome this issue.
However, of course, it can be hard to determine exactly where the public interest lies. And the risk
that a court may later decide that there was no public interest in a disclosure could lead to a serious
disincentive on employees to blow the whistle on matters that are in fact in the public interest.
In the case of very serious matters such as health and safety, crimes, miscarriages of justice etc.
most advisors and employers might be fairly confident that the public interest will be served.
Moreover, the requirement is not that the disclosure must in fact be in the public interest, just that
the employee must reasonably believe that it is. This may work as a satisfactory compromise. Where
there is good reason to belief that the disclosure is in the public interest, then this will mean the
employee is protected. Where the disclosure appears to be a tactical disclosure aimed to attract the
additional protection of the PIDA, it will not.
Alternatively, it may be that instead of adding a public interest aspect to all disclosures, the problem
of overbroad definitions of the qualifying disclosures could be addressed by limiting the public
interest requirement to disclosures about failing to comply with a legal obligation, given that this is
the area where there is greatest scope for disclosures where the public interest may be disputed.

1

Parkins v. Sodexho Ltd [2002] IRLR 109
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Removal of ‘in good faith’ requirement, and replacement with discount of compensation if
disclosure is not in good faith
The requirement of good faith could cause problems of proof in bringing cases, with cases focussing
more on the motivation of the discloser than on the fairness of the employer’s response. In addition,
the requirement may conflict with the underlying aims of the PIDA, which is to promote the bringing
of wrongdoing into the open. On the one hand, it is arguable that if the disclosure is important, then
there is no reason to limit protection to cases based on the motivation of the discloser. On the other
hand, the focus in PIDA on protection in the context of an employment relationship means that
requiring good faith of employees can make sense, if the context is that the employee has no
interest in the disclosure apart from as a means to cause difficulties for the employer. It is
interesting to note that in the context of victimisation claims under the Equality Act 2010, protection
is only removed if allegations are both false and made in bad faith. Thus a bad faith, but true
allegation would be protected, and vice versa.
The removal of the good faith requirement suggests a rebalancing of these two competing views, to
bring the PIDA more into line with the approach of the Equality Act protection against victimisation.
Equally, though, this rebalancing took place at a time when an additional requirement was being
introduced on employees: the requirement of a reasonable belief in the disclosure being in the
public interest. Although not the same as a good faith requirement, this will still retain some balance
between the interests of whistleblowers to be confident that they are protected before they
disclosure, and the wish to avoid providing protection to those who disclosure with ulterior motives.
Protection from actions or non-actions of third parties
It must be better to have protection from any adverse action by any of those who can deter
disclosure. Overall, the aim of the legal protection should be to encourage disclosures, given that by
definition they are only protected if they are in the public interest. If the information disclosed is
information that ought to be disclosed, then any barriers to disclosure (whether threats of dismissal
or threats from third parties) should be removed as far as possible.

Conclusion
The PIDA has come in for quite significant criticism from those who represent whistleblowers, see
for example this website https://minhalexander.com/2018/07/18/replacing-the-public-interestdisclosure-act-pida/ which contains links to other jurisdictions which provide additional protection.
In particular, a limitation of the PIDA is that it is based on employment protection. It works in the
context of the employment or worker relationship, providing a remedy for work based sanctions
imposed by employers, such as dismissal or actions short of dismissal. As such, it says nothing about
what should follow a disclosure. For example, there is no requirement that any action be taken in
relation to the disclosure, such as a follow up to try to remedy the wrong disclosed. There is no
requirement on the person to whom the concern is disclosed to take any action, for example for an
inspection if a person reports a safety concern.
Alternative models, adopted in some other states, contain obligations on the bodies to whom the
disclosures are made to take action on the basis of the disclosure. Such protection would not only be
of benefit to the whistleblower, it would also benefit the public more generally. This is because a
significant reason why those who become aware of wrongdoing take no action is that they do not
think it will make any difference. This can be a bigger disincentive than fear of reprisals. Thus,

312

ensuring that action will follow a disclosure would do more to encourage reporting than other legal
changes to the internal workings of the PIDA.

Lucy Vickers
Professor of Law
Oxford Brookes University
July 2019
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23rd July 2019 - Letter from
Ms Samantha Clark, Director,
Acas Northwest
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Archived: 24 July 2019 08:56:42
From: [Julie Edge MHK]
Sent: 23 July 2019 08:28:22
To: [Jane Poole-Wilson MLC, Kerry Sharpe MLC]
Cc: [Joann Corkish]
Subject: WB Fwd: IoM Select Committee Response
Importance: Normal
Attachments:
IoM Select Committee Response.docx ;

Julie Edge MHK
Member Representing Onchan Constituents
Legislative Buildings | Finch Road | Douglas | Isle of Man | IM1 3PW
[Contact details redacted]

Isle of Man. Giving you freedom to flourish

---------- Forwarded message ---------From: "Samantha Clark"
Date: Mon, Jul 22, 2019 at 4:37 PM +0100
Subject: IoM Select Committee Response
To: "Edge, Julie (MHK)"
Cc: "Terry Duffy"

Hi Julie,
Please see response to your recent letter to Terry Duffy,
Kind regards,
Sam
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Samantha Clark
[Contact details redacted]

Director – Northwest

3rd Floor, Piccadilly Gate, Store Street, Manchester, M1 2WD
[Contact details
redacted]

Website | Twitter | Facebook | LinkedIn | YouTube

______________________________________________________________
Should this communication contain any discussion of legal matters,
this is not to be taken as an authoritative interpretation of the law.
This email and any attachments are confidential and intended for the
addressee only. If you are not the named recipient, you must not use,
disclose, reproduce, copy or distribute the contents of this communication.
If you have received this in error, please contact the sender and then
delete this email from your system.
______________________________________________________________
Acas - Help & advice for employers and employees.
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For more information about any of our services, visit our website
at www.acas.org.uk
***********************************************************

WARNING: This email message and any files transmitted with it are confidential and may be subject to legal privilege. You must not copy or
deliver it to any other person or use the contents in any unauthorised manner without the express permission of the sender. If you are not the
intended addressee of this e-mail, please delete it and notify the sender as soon as possible.

No employee or agent is authorised to conclude any binding agreement on behalf of any of the Departments or Statutory Boards of the Isle of
Man Government with any party by e-mail without express written confirmation by a Manager of the relevant Department or Statutory Board.
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enmyssagh kiarit jeh’n phost-l shoh, doll-shiu magh eh, my sailliu, as cur-shiu fys da’n choyrtagh cha leah as oddys shiu.
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Acas
3rd Floor
Piccadilly Gate
Store Street
Manchester
M1 2WD

23 July 2019

Ms. J Edge MHK
Legislative Buildings
Douglas
Isle of Man
IM1 3PW
British Isles

Dear Ms. Edge
Re: Select Committee of Tynwald on Whistleblowing
Thank you for your letter dated 01 July 2019 to our Senior Adviser – Terry Duffy. As
the Director for Acas North West, I’ve had the opportunity to discuss your enquiry with
Terry, as well as seeking some thoughts from colleagues in our Policy and International
Directorates.
I’ve set out below some things that you may find helpful to take forward the work of
your select committee’s inquiries into this area. Our impartiality, however, means we
have to be careful in expressing an opinion on the ‘effectiveness’ or otherwise of any
area of legislation.
Acas has made recent contributions to the debate around ‘non-disclosure agreements’
in the UK. These have been by way of written submissions to parliamentary committee
inquiries as well as a Government consultation in 2019. Our responses in this area can
be found at https://www.acas.org.uk/index.aspx?articleid=2986 .
The debate in the UK has been driven largely by concerns about sexual and other
forms of harassment at work. One aspect of the debate, however, has focused on the
use of confidentiality clauses within settlement agreements and concerns about the
impact these can have on the ability of people to be open about the experiences that
they have gone through. Our responses to the consultations have included some
recommendations to the UK Government as to how these concerns might be addressed
in terms of regulation and good practice.

acas.org.uk
@acasorguk
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You may also find it helpful to make contact with expert bodies in this area such as
Protect www.protect-advice.org.uk/ and WhistleblowersUK www.wbuk.org/. They may
have evidence, as well as the ability to express views on the ‘effectiveness’ of the
current UK legislation and the effect of the specific changes that were brought in by the
2013 Enterprise and Regulatory Reform Act.
I hope that this response proves useful in assisting your work going forward.
Yours sincerely,
[Signature: Samantha Clark]

Samantha Clark
Director – Acas Northwest
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Introduction
This is a short guide to the provisions in the Employment Act 2006 which protect
workers who 'blow the whistle' about wrongdoing. The Guide contains information as to
the persons who may be protected, the kinds of disclosures which may be protected,
and the circumstances in which such disclosures are protected.
The basic requirements to be protected are as follows:


the person making the disclosure must be a 'worker' (see 1.1);



the information revealed must be of the right type (a 'qualifying disclosure') (see
3.1); and



it must be revealed to the right person, and in the right way (making it a 'protected
disclosure') (see 4).

In general, workers should be able to make disclosures about wrongdoing to their
employer, so that problems can be identified and resolved quickly within organisations.
Many employers have internal procedures for this purpose and the Department for
Enterprise would encourage employers to adopt such procedures (see further at 8
below).
Workers who are unsure as to whether to make a disclosure, or as to whether a
disclosure would qualify as a 'protected disclosure', may wish to obtain professional
advice before proceeding (and note that anything that is said to a legal adviser in order
to get such advice is automatically protected).
The booklet is written in general terms and is not intended to be a complete or
authoritative statement of the law. In a work of this size, it is impossible to provide a
definitive statement of the law, which, in any case, is the function of the Employment
and Equality Tribunal and the High Court. Only the official wording of Acts, Regulations
and Orders, and the interpretation given by the Courts, are authoritative.
No responsibility can be accepted for errors or omissions, or their consequences.

4
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1.

Who is protected?
The provisions within the Employment Act 2006 which deal with whistleblowing cover
most workers over school leaving age.
1.1

Who is a 'worker'?
For the purpose of the provisions on whistleblowing, the Employment Act 2006
extends the usual definition of 'worker' used elsewhere in the Act so as to
include all of the following:


employees, that is, persons who have a contract of employment;



workers who work under some other contract for a party to the contract (not
being clients or customers);



agency workers, that is persons supplied by an employment business to work
for its client (including self employed agency workers);



home workers, that is persons who do all or part of their work at home;



NHS primary care providers (such as general practitioners, certain dentists,
pharmacists and opticians);



trainees or persons on work experience. This covers persons who are
undertaking work experience as part of a training course or who are training
for employment except where the course is run by an educational
establishment (which includes any university, college or school).

The Act uses an extended definition of 'employer' in respect of the provisions on
whistleblowing so that:


in the case of an agency worker, it includes the person who substantially
determines or determined the terms on which the worker is or was engaged;



in the case of a NHS primary care provider it includes the Department of
Health and Social Care; and



in the case of a trainee or person on work experience it covers the person
providing work experience or training.

In practice this means that a worker will be protected if he or she blows the
whistle against a party that might not, were it not for the extended definition,
technically be the worker's employer.
1.2

Qualifying periods and persons over retirement age
The Act protects employees and other workers who make a protected disclosure
irrespective of their having served any minimum qualifying period whilst, in
addition, employees and workers over the employer's usual retirement age are
also protected.

5
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2.

Protection against detriment and dismissal
The Act protects workers from detriment for making or proposing to make a protected
disclosure.
Detriment may take a number of forms, ranging from denial of promotion, facilities or
training opportunities which the employer would otherwise have offered to termination
of the contract.
2.1

Detriment other than termination of the contract
Where the detriment in question does not involve termination of the contract
both employees and workers can bring a complaint under Part V of the
Employment Act 2006 ('detriment').

2.2

Detriment involving termination of the contract
One important difference between the employment rights of employees and
those of workers is that the right not to be unfairly dismissed applies only to
employees.


Where an employee is dismissed for making a protected disclosure he or she
may make a claim for unfair dismissal under Part X of the Employment Act
2006. Where the reason for the dismissal (or, if more than one, the principal
reason for dismissal) is that the employee made a protected disclosure the
dismissal will be automatically unfair.



Where the contract of a worker who is not an employee is terminated for
making a protected disclosure his or her recourse is to bring a complaint of
detriment under Part V of the Employment Act 2006.

6
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3.

What can be disclosed?
3.1

Qualifying disclosures
Certain kinds of disclosures qualify for protection ("qualifying disclosures").
Qualifying disclosures are disclosures of information which the worker reasonably
believes tend to show one or more of the following matters is either happening
now, took place in the past, or is likely to happen in the future:


a criminal offence;



the breach of a legal obligation;



a miscarriage of justice;



a danger to the health or safety of any individual;



damage to the environment; or



deliberate covering up of information tending to show any of the above five
matters.

It should be noted that in making a disclosure the worker must have reasonable
belief that the information disclosed tends to show one or more of the offences
or breaches listed above ('a relevant failure'). The belief need not be correct - it
might be discovered subsequently that the worker was in fact wrong - but the
worker must show that he held the belief, and that it was a reasonable belief in
the circumstances at the time of disclosure.
3.2

Disclosures about wrongdoing in the Isle of Man or overseas
Protection applies even if the qualifying disclosure concerns a relevant failure
which took place overseas, or where the law applying to the relevant failure was
not that of the Isle of Man.

3.3

Disclosures that involve an offence
Disclosure of information by a worker is not a qualifying disclosure if in making it
he or she commits an offence (e.g., if the disclosure is prohibited under official
secrets legislation).

3.4

Disclosures and legal professional privilege
A disclosure of information, which would be protected from disclosure because of
legal professional privilege, cannot be a qualifying disclosure if made by the legal
adviser (or, for example, a typist in the adviser's office) to whom the information
was disclosed in the course of obtaining legal advice.

7
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4.

Circumstances in which disclosures are protected
The Employment Act 2006 sets out a number of circumstances in which disclosures are
protected ("protected disclosures"). However, there are different sets of conditions as
to when each of these disclosures will be protected. For example, the conditions
covering more general disclosures (see 4.6) are more onerous than those which apply
when the disclosure is made to the worker's employer.
The circumstances in which disclosures are protected are set out below.
4.1

Qualifying disclosures to the employer or other responsible person
A qualifying disclosure will be a protected disclosure where it is made:


to the worker's employer, either directly to the employer or by procedures
authorised by the employer for that purpose (e.g. a telephone hotline); or



to a person other than his or her employer whom the worker reasonably
believes exercises responsibility for and has legal control over the conduct of
the person who is responsible for the relevant failure.
Example
A nurse employed by an agency raises concerns about malpractice in the
care home where she works.

In each case the only additional requirement on the worker is that he or she
should act in good faith. No other requirement is necessary to qualify for
protection.
Disclosure to the employer should in most cases ensure that concerns are dealt
with quickly and by the person who is well placed to resolve the problem. In
some small organisations, this may be the employer himself or herself.
4.2

Qualifying disclosures to a prescribed person
Workers who are concerned about wrongdoing or failures can make disclosures
to a person or body which has been prescribed by the Department for Enterprise
under the Public Interest Disclosure (Prescribed Persons) Order 2016 for the
purpose of receiving disclosures about the matters concerned. If a worker makes
a qualifying disclosure to such a person or body, it will be a protected disclosure
provided the worker:

makes the disclosure in good faith;



reasonably believes that the information, and any allegation it contains, are
substantially true; and



reasonably believes that the matter falls within the description of matters for
which the person or body has been prescribed. (For example, breaches of
health and safety regulations or environmental dangers can be notified to the
Department of Environment, Food and Agriculture).

8
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A list of prescribed persons, the description of matters for which they are
prescribed and contact details, are shown in the Appendix. The persons listed
have statutory functions and can provide authoritative advice and guidance to
workers about matters properly disclosed to them.
4.3

Qualifying disclosures to a legal adviser
A qualifying disclosure will be a protected disclosure if it is made to a legal
adviser in the course of obtaining legal advice. There are no further conditions
attached.
Note that whereas this provision would cover a qualified advocate it cannot be
relied upon to cover lay advisers.

4.4

Qualifying disclosures to the Public Services Commission
A qualifying disclosure made in good faith by a worker, appointed by the Public
Services Commission or the Council of Ministers will be a protected disclosure if
made to the Commission (either directly or via departmental officials).

4.5

Qualifying disclosure about an exceptionally serious failure
A qualifying disclosure made about a relevant failure which is exceptionally
serious will be a protected disclosure if the worker:

makes the disclosure in good faith;



reasonably believes that the information disclosed, and any allegation
contained in it, are substantially true; and



does not act for personal gain.

In addition, it must be reasonable for the worker to make the disclosure in view
of all the circumstances, having regard in particular to the identity of the person
to whom the disclosure is made.
The relevant failure must be exceptionally serious. This will be a matter of fact,
and not simply a matter of the worker reasonably believing it to be exceptionally
serious.
4.6

More general qualifying disclosures
A qualifying disclosure will be a protected disclosure if the following conditions
are met:
Firstly, the worker must:

make the disclosure in good faith;



reasonably believe that the information, and any allegation contained in it,
are substantially true, and



not act for personal gain.
9
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In addition, one or more of the following conditions must be met:


that at the time the worker made the disclosure, he reasonably believed that
he or she would be subjected to a detriment by his or her employer if the
disclosure were to be made to the employer or to a prescribed person (see
4.2);



in the absence of an appropriate prescribed person, the worker reasonably
believed that disclosure to the employer would result in the destruction or
concealment of information about the wrongdoing; or



the worker had previously disclosed substantially the same information to his
or her employer or to a prescribed person.



Finally, it must be reasonable for the worker to make the disclosure. The
Employment and Equality Tribunal would decide whether the worker acted
reasonably, in all the circumstances, but in particular would take into account:
o the identity of the person to whom the disclosure was made (e.g., it may
be more likely to be considered reasonable to disclose to a professional
body that has responsibility for standards and conduct in a particular field,
such as accountancy or medicine, than to the media);
o the seriousness of the relevant failure;
o whether the relevant failure is continuing or is likely to occur again;
o whether the disclosure breaches the employer's duty of confidentiality to
others (e.g. information that is made available by the worker may contain
confidential details about a client);
o what action has or might reasonably be expected to have been taken if a
disclosure had been made previously to the employer or a prescribed
person; and
o whether the worker complied with any internal procedures approved by
the employer if a disclosure had been made previously to the employer.

10
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5.

Other relevant matters
5.1

Disclosures about health and safety matters
The Employment Act 2006 provides overlapping protection for workers who, in
certain circumstances, raise concerns about, or take action in connection with,
health and safety matters (see sections 61 and 115 of that Act).
Under those provisions a worker (widely defined as for the protected disclosure
provisions – see 1.1) has the right not to be subjected to any detriment for
taking action of certain kinds in the interests of health and safety. The kinds of
action by a worker which are protected are:


carrying out activities in connection with reducing risks to health and safety,
where the worker is designated by the employer to carry out such activities;



performing functions as an acknowledged safety representative or member of
an official or recognised safety committee;



taking reasonable steps to bring risks to health and safety to the employer's
attention, where either there is no safety representative or committee or it is
not practicable to contact them;



leaving, or refusing to return to, a place of work in case of serious and
imminent danger; and



taking steps to protect himself or herself or others from serious and imminent
danger (unless the employer can show that the steps were negligent and
deserved the action taken by the employer).

The right may be enforced by complaint to the Employment and Equality
Tribunal.
The provisions on protected disclosures provide protection, as noted at 3.1, to
any worker who discloses information about a health or safety danger in
accordance with the provisions. Clearly, where there is a recognised health and
safety representative present, the worker should normally tell him or her about
the problem, as it is part of the representative's role to raise such matters with
the employer. The health and safety provisions and the protected disclosure
provisions in the Employment Act 2006 are therefore complementary.
5.2

Contractual duties of confidentiality
The protected disclosure provisions override any provision in an agreement
between a worker and his or her employer which would prevent the worker from
making a protected disclosure. This applies to any agreement between the
employer and worker (it might be a term in a contract of employment or a
separate agreement), including agreements settling claims under the new
provisions.

11
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6.

The Employment and Equality Tribunal and Remedies
Employees and other workers protected by the provisions can complain that they have
been subjected to detriment by their employer for making a protected disclosure. As
noted earlier at 2, an 'employee' can make a claim of unfair dismissal whereas a
'worker' who is not an employee and whose contract has been terminated by his or her
employer for making a protected disclosure can claim that he or she has been subjected
to a detriment.
The complaint should normally be made within three months of the dismissal or
detriment but the Tribunal may also consider a complaint made outside the three
month time limit if it was not reasonably practicable to have made the complaint within
that limit but where it is made within such further period as the Tribunal considers
reasonable.
In the case of an employee, where the Tribunal finds that a complaint of unfair
dismissal is justified, it has powers to order re-instatement or re-employment, or the
payment of compensation.
Where a worker complains that he or she has been subjected to a detriment or an
employee complains that he or she has been subjected to a detriment less than
dismissal and the Tribunal finds the complaint well-founded, it will make a declaration
to that effect and may order the payment of compensation.
There is no limit to the amount of compensation that can be awarded in protected
disclosure cases in either detriment or unfair dismissal cases. Compensation can include
an award for injured feelings.
Contact details for the Employment and Equality Tribunal are as follows:
The Clerk to the Employment and Equality Tribunal
The Office of the Tribunals’ Centralised Administration
Isle of Man Courts of Justice
Deemsters Walk
Bucks Road
Douglas
IM1 3AR
Tel.: 685941 (Mon - Fri 9 a.m. to 5 p.m.)
Fax: 685573
Email: tribunals@gov.im
Web www.courts.im/court-procedures/tribunals-service/tribunals/

12
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7.

Conciliation
Whilst the protected disclosure provisions override any provision in an agreement
between a worker and his or her employer which would prevent the worker from
making a protected disclosure (see 5.2) this does not prevent the employer and worker
from settling a detriment or unfair dismissal complaint.
Two considerations in arriving at a settlement are as follows:


Any clause in such a settlement will be void in so far as it purports to preclude a
worker from making a protected disclosure; and



under section 139 of the Equality Act 2017 the settlement will only be legally
binding if it is reached under the auspices of the Manx Industrial Relations Service
(MIRS).

For contact details of the MIRS see 9 below.

13
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8.

Internal Policies
Whilst the Employment Act 2006 places no obligation on employers to have a
whistleblowing policy or procedures it is good practice for employers have internal
whistleblowing policies. Internal procedures that are straightforward and which workers
have confidence in and are encouraged to use are more likely to result in disclosure of
concerns to the employer rather than to external sources. It is recommended that
employers involve the workforce, or their representatives, when drawing up,
communicating and reviewing such procedures.
A good whistleblowing policy should make the following points clear:


the organisation takes malpractice seriously, giving examples of the type of concerns
to be raised, so distinguishing a whistleblowing concern from a grievance;



the subject matter of the kinds of disclosure that are covered by the policy. (If this is
wider than the provisions in respect of which there is statutory protection (see 3.1)
the policy should point this out);



which categories of worker are covered by the policy (many organisations will have
to consider persons other than employees - see 1.1);



the designated person(s) to whom disclosures should be made (including where
possible the option of raising concerns outside of line management) and the
methods of disclosure (e.g. a telephone hotline);



the response that can be expected from the designated person;



a further stage to deal with the situation where the whistleblower is dissatisfied with
the action taken by the designated person;



when and how concerns may properly be raised outside the organisation (e.g. with a
regulator);



policy regarding openness, confidentiality and anonymity;



that it is a disciplinary matter both to victimise a bona fide whistleblower and for
someone to maliciously make a false allegation;



workers' rights under the statutory régime; and



sources of external, independent advice.

14
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9.

Further Advice and Information
9.1

The Manx Industrial Relations Service
Employees, workers and employers can obtain further advice about protected
disclosures from the Manx Industrial Relations Service, contact details of which
are as follows:
Manx Industrial Relations Service
Ground Floor
Imperial Buildings
Bath Place
Douglas
Isle of Man
IM1 2BY
Tel.: +44 1624 672942
Fax.: +44 1624 687050
Email: iro@ir.gov.im
Web: https://www.mirs.org.im/
The service is available to any individual or organisation free of charge.
Any worker who contacts MIRS should bear in mind the distinction between
seeking information about the relevant provisions of the Employment Act 2006,
and the requirements attached to making a protected disclosure, as explained in
section 4.

9.2

Protect
In the United Kingdom, an independent organisation, Protect, provides guidance
and training to employers on whistleblowing and can also advise persons who
are unsure as to whether or how to raise a concern about workplace
wrongdoing. (Whilst IOM legislation on protected disclosures is based on UK
provisions it should be noted that the prescribed regulators in the IOM (see
Appendix 1) differ to those which are prescribed in the UK and there are other
important differences between UK and IOM employment law).
The website of Protect is https://protect-advice.org.uk .
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Feedback
How helpful was this booklet to you? Did it answer your questions? Was it detailed
enough? Was it clear? Does it contain any typographical errors? Do you have any
comments or suggestions as to how to the Department might further improve future
editions? Please e mail your feedback to emplaw@gov.im

16
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Appendix: List of Prescribed Persons / Organisations
Person / Organisation and Contact
Details
Attorney General
Attorney General's Chambers
2nd Floor
Belgravia House
Circular Road
Douglas
IM1 1AE

Functions
The proper administration of
charities and of funds given or held
for charitable purposes.

Tel: 685452
Fax: 629162
Email: attgen@gov.im
Web: https://www.gov.im/about-thegovernment/offices/attorney-generalschambers/
Fraud, and other irregularities,
relating to the financial affairs of
trade unions and employers'
associations (within the meaning of
the Trade Unions Act 1991).

Chief Registrar
General Registry
Deemsters Walk
Douglas
IM1 3AR
Tel: 685265
Fax: 685976
Web: https://www.gov.im/about-thegovernment/offices/general-registryisle-of-man-courts-and-tribunals/

The provision and use of
telecommunication systems,
telecommunication services and
telecommunication apparatus.

Communications Commission
Ground Floor
Murray House
Mount Havelock
Douglas
IM1 2SF

Broadcasting and the provision of
radio services.

Tel. 677022
Fax 626499
Email: cc@iomcc.im
Web: www.iomcc.im
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The enforcement of the minimum
wage pursuant to the Minimum
Wage Act 2001.

Department for Enterprise
(Head Office)
1st Floor
St George’s Court
Upper Church Street
Douglas
Isle of Man
IM1 1EX

Work permits, illegal working and
duties upon employees, employers
and the self-employed under the
Control of Employment Act 2014.

Tel: 686400
Fax: 682388
E mail: DfE@gov.im
Web: https://www.gov.im/about-thegovernment/departments/enterprise/

The carrying on of employment
agencies, and employment
businesses pursuant to the
Employment Agencies Act 1975.
The requirement for compulsory
insurance pursuant to the
Employers’ Liability (Compulsory
Insurance) Act 1976.
The operation of industrial and
provident societies (as defined by
the Industrial and Building Societies
Act 1892).
Employers’ obligations to provide
itemised pay statements, compliant
written statements of the main
terms and conditions of
employment, and paid annual leave
provision pursuant to the
Employment Act 2006.
Compliance with the requirements of
merchant shipping law, including
marine pollution, maritime safety
and maritime security (other than
port security).
Compliance with the requirements of
civil aviation legislation, including
aviation safety and security.
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Department of Environment, Food
and Agriculture
Thie Slieau Whallian
Foxdale Road
St John's
Isle of Man
IM4 3AS

Acts or omissions which have an
actual or potential effect on the
environment or the management or
regulation of the environment.
Matters which may affect the health
of any member of the public in
relation to the consumption of food
(within the meaning of the Food Act
1996) and other matters concerning
the protection of the interests of
consumers in relation to food.

Tel: 685835
Fax: 685873
Email: defa@gov.im
Web: www.gov.im/about-theMatters which may affect the health
government/departments/environmentor safety of any individual at work,
food-and-agriculture/
and matters which may affect the
health or safety of any member of
the public arising out of or in
connection with the activities of
persons at work.
Matters which may affect the
planning and building control
processes as set out in the Town
and Country Planning Act 1999 and
the Building Control Act 1991.
Department of Health and Social
Care
Crookall House
Desmesne Road
Douglas
Isle of Man
IM1 3QA

Matters relating to:
a) a care service (within the
meaning of the Regulation of Care
Act 2013);
b) the provision and regulation of
services provided under the National
Health Service Act 2001;

Tel: 642608
Email: dhsc@gov.im
Web: https://www.gov.im/about-thegovernment/departments/health-andsocial-care/

c) the regulation of:
(i) health care professionals (within
the meaning of the Health Care
Professionals Act 2014);
(ii) registered dentists and registered
dental care professionals (within the
meaning of the Dental Act 1985);
and
(iii) registered opticians and
registered dispensing opticians
(within the meaning of the Opticians
Act 1996)
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Isle of Man Financial Services
Authority

The carrying on of regulated
activities (within the meaning of the
Financial Services Act 2008).

PO Box 58
Finch Hill House
Douglas
Isle of Man
IM99 1DT

Money laundering, terrorist
financing, financing of proliferation
of weapons of mass destruction,
financial crime, and other serious
financial misconduct, in connection
with activities regulated or overseen
by the Isle of Man Financial Services
Authority.

Tel: 646000
Fax: 646001
Email: info@iomfsa.im
Web: http://www.iomfsa.im/

The undertaking of a designated
business (within the meaning of the
Designated Businesses (Registration
and Oversight) Act 2015).
The carrying on of insurance
business or the business of an
insurance manager or insurance
intermediary (within the meaning of
the Insurance Act 2008).
Auditors that are registered as
recognised auditors under section
14G of the Companies Act 1982, or
authorised under section 14E of that
Act.
Matters relating to collective
investment schemes (within the
meaning of the Collective
Investment Schemes Act 2008) and
administrators, asset managers,
custodians or other functionaries
appointed to such schemes.
Matters relating to retirement
benefits schemes (within the
meaning of the Retirement Benefit
Schemes Act 2000), including the
management and administration of
such schemes.
The operation of a credit union.
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Isle of Man Information
Commissioner

Compliance with the requirements of
the Data Protection Act 2002 and
the Freedom of Information Act
2015.

1st Floor
Prospect House
Prospect Hill
Douglas
Isle of Man
IM1 1ET
Tel: 693260
E mail: ask@inforights.im
Web www.inforights.im/
Isle of Man Office of Fair Trading
Thie Slieau Wallian
Foxdale Road
St John’s
Isle of Man
IM4 3AS

Matters concerning the sale of goods
or the supply of services which
adversely affect the interests of
consumers.
Anti-competitive practices (within
the meaning of Part 2 of the Fair
Trading Act 1996).

Tel: 686500
E mail: iomfairtrading@gov.im
Web: www.gov.im/oft/

Compliance with the requirements of
any legislation, including (not
exhaustively) any consumer
protection legislation, dangerous
goods or public health legislation
under which the Office (including its
duly authorised officers) has
enforcement (including civil
sanctions) responsibilities.
Mediation of financial services
disputes under Schedule 4 of the
Financial Services Act 2008.

An auditor appointed under
section 3 of the Audit Act 2006.
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The proper conduct of public
business, value for money, fraud
and corruption in bodies, or by
persons, whose accounts are
required to be audited in accordance
with the Audit Act 2006.

The Treasury

Social Security benefits.

Treasury Administrator
Treasury
Government Office
Buck's Road
Douglas
IM1 3PU

Matters relating to occupational
pension schemes and other private
pension arrangements.
The import and export of prohibited
or restricted goods (within the
meaning of the Customs and Excise
Management Act 1986).

Tel. 685980
Email: treasuryadmin@gov.im
Web www.gov.im/treasury

Income tax.
Insider dealing.
National insurance contributions
Value added tax and duties of
excise.
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Department for Enterprise
St George’s Court
Upper Church Street
Douglas
IM1 1EX
E mail emplaw@gov.im
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Public Interest Disclosure (Protection) Bill
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1

[AS INTRODUCED]

A

BILL
TO

Provide protections for whistleblowers; to create offences relating to the
treatment of whistleblowers and the handling of whistleblowing cases; to
establish an independent body to protect whistleblowers and whistleblowing,
in accordance with the public interest; to make provision for that body to set,
monitor and enforce standards for the management of whistleblowing cases,
to provide disclosure and advice services, to direct whistleblowing
investigations and to order redress of detriment suffered by whistleblowers;
to repeal the Public Interest Disclosure Act 1998; and for connected purposes.

B

by the Queen’s most Excellent Majesty, by and with the advice
and consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:—
E IT ENACTED

PART 1
PROTECTED DISCLOSURES, WHISTLEBLOWERS AND RELEVANT AUTHORITIES
1

Protected disclosures
(1) In this Act, a “protected disclosure” means any disclosure of information
which, in the reasonable belief of the person making the disclosure—
(a) is in the public interest; and
(b) tends to show that one or more of the matters in subsection (2)—
(i) has occurred,
(ii) is occurring, or
(iii) is likely to occur.

10

(2) Those matters are—
(a) the committing of a criminal offence;
(b) the failure of a person or relevant authority to comply with a legal
obligation;
(c) a miscarriage of justice;

15

Bill 21

58/1

353

5

2

Public Interest Disclosure (Protection) Bill
Part 1—Protected disclosures, whistleblowers and relevant authorities

(d)
(e)
(f)
(g)
(h)
(i)

2

the endangering of the health or safety of any person;
damage to the environment;
reckless financial speculation;
the gross waste or mismanagement of public funds;
a serious misuse or abuse of authority;
the deliberate concealment of information tending to show any matter
in paragraphs (a) to (h).

5

Whistleblowers
(1) In this Act, a person is a “whistleblower” if they—
(a) have made a protected disclosure;
(b) have been identified as a whistleblower or as having made a protected
disclosure, whether accurately or not; or
(c) are considering making a protected disclosure
and “whistleblowing” is construed accordingly.
(2) A person may be a whistleblower if they are—
(a) an employee or worker, including an agency or contract worker;
(b) a job applicant;
(c) undertaking a work placement or work experience;
(d) self-employed;
(e) a volunteer or intern;
(f) a trainee, whether paid or unpaid;
(g) a non-executive director or trustee;
(h) a shareholder;
(i) a foster carer;
(j) a priest or minister of religion;
(k) a Crown servant;
(l) a public or private office-holder;
(m) a supplier, partner or business associate of an employer;
(n) working under the supervision or direction of a contractor or supplier;
(o) a third person connected to a whistleblower, including a family
member;
(p) a trade union representative;
(q) a partner in a partnership;
(r) receiving coaching or training;
(s) a user of services;
(t) a patient;
(u) a pupil or student;
(v) a parent;
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(w)
(x)
(y)
3

3

a customer;
an observer or passer-by; or
any other person.

Duties of relevant authorities
(1) In this
(a)
(b)
(c)
(d)

Act, a “relevant authority” means—
an employer;
a body acting on behalf of a group of employers;
a regulator; or
a public authority.

(2) A relevant authority must not subject a person to detriment as a consequence
of that person—
(a) being a whistleblower; or
(b) being a close relative of a whistleblower.
(3) Examples of detriment may include, but are not limited to—
(a) suspension, redundancy or dismissal;
(b) demotion or the withholding of promotion;
(c) changes to terms of employment;
(d) changes to duties;
(e) a reduction in pay;
(f) the withholding of training;
(g) a negative performance assessment or employment reference;
(h) a reprimand or penalty;
(i) moral harassment;
(j) discrimination, disadvantage or unfair treatment;
(k) failure to convert a temporary employment contract into a permanent
one;
(l) failure to renew or early termination of the temporary employment
contract;
(m) damage, including to the person’s reputation;
(n) financial loss, including loss of business and loss of income;
(o) sector-wide formal or informal blacklisting;
(p) interference with the employment of the whistleblower by another
employer;
(q) early termination or cancellation of contract for goods or services;
(r) the withholding or cancellation of a professional registration or licence;
or
(s) a reduction in service levels provided.
(4) A relevant authority must co-operate with the Whistleblowing Commission.
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(5) A relevant authority that receives a protected disclosure must handle that
protected disclosure in accordance with Whistleblowing Commission standards.
PART 2
THE WHISTLEBLOWING COMMISSION
4

Principal duty and objectives

5

(1) There shall be a body corporate called the Whistleblowing Commission (in
this Act referred to as “the Commission”).
(2) The principal duty of the Commission is to protect whistleblowers and
whistleblowing and ensure the concerns raised are investigated and acted on
in the public interest.

10

(3) The Commission must carry out all its work in accordance with that duty.
(4) The objectives of the Commission are—
(a) to ensure that concerns raised by whistleblowers are acted upon;
(b) to promote good corporate governance and discourage misconduct
and malfeasance;
(c) to protect the public purse and ensure that wrongdoers bear the cost
of wrongdoing revealed by whistleblowing;
(d) to promote the normalisation of whistleblowing as part of ethical
governance, operating with a presumption in favour of transparency;
and
(e) to reduce conflict and litigation relating to whistleblowing.

15

20

(5) The Commission must seek to achieve those objectives insofar as doing so
does not conflict with its principal duty.
(6) The Commission must carry out its functions in accordance with this section.
5

Functions and governance

25

(1) The functions of the Commission are to—
(a) set standards of practice for whistleblowing policies and procedures
(see section 6);
(b) monitor the compliance of organisations with those standards;
(c) direct relevant authorities in their investigations and, where
appropriate, conduct its own investigations;
(d) enforce compliance with the standards;
(e) bring prosecutions for the offences in Part 3;
(f) provide an independent disclosure and reporting service (see section
7);
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(g)
(h)

provide information and advice on whistleblowing; and
promote public awareness of the importance of whistleblowing and
the protections provided to whistleblowers.

(2) The Commission shall be led by an independent executive to be known as
the “Whistleblowing Commissioner” (“the Commissioner”).

5

(3) The work of the Commission and the Commissioner shall be overseen by a
board of directors, which must have a majority of independent members.
(4) The Commission must report regularly on its exercise of its principal duty,
objectives and functions in accordance with subsection (5).
(5) Reports under subsection (4) should be made to—
(a) Senedd Cymru in relation to matters within its legislative competence;
(b) the Scottish Parliament in relation to matters within its legislative
competence;
(c) Parliament in relation to all other matters, including the overall
approach of the Commission.

10

15

(6) The Secretary of State may by regulations make further provision for the
functions and governance of the Commission.
6

Standards for handling protected disclosures
(1) The Commission must set standards for relevant authorities in carrying out
their duties under section 3.
(2) Standards for handling a protected disclosure must include requirements
for—
(a) preserving the anonymity of the whistleblower;
(b) investigation methods;
(c) referrals to other organisations;
(d) information to be provided to the whistleblower; and
(e) information to be reported to the Commission.
(3) The Commission may set different standards—
(a) in different sectors;
(b) for employers of different sizes.
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(4) The Commission must make provision for a whistleblowing scheme operated
by a relevant authority to be accredited as meeting standards under this
section (an “accredited scheme”).
(5) Standards under this section do not come into force unless they have been
approved in accordance with the procedures in section 17 (standards:
procedure).

357

35

6

7

Public Interest Disclosure (Protection) Bill
Part 2—The Whistleblowing Commission

Independent disclosure and reporting service
(1) The Commission must conduct its own investigation into a protected disclosure
made by a whistleblower if—
(a) the whistleblower has no access to an accredited scheme;
(b) the whistleblower reasonably believes that they are being victimised
or obstructed in their use of an accredited scheme;
(c) there is a risk of the concealment or destruction of evidence should
the whistleblower use an accredited scheme; or
(d) there is, the opinion of the Commissioner, an exceptionally serious
and imminent risk to the public.

5

10

(2) The Commission must investigate a report that a protected disclosure has not
been handled in accordance with standards under section 6.
8

Investigatory powers
(1) The Commission may require any person to provide any document or
information relevant to the exercise of the Commission's functions, within a
specified period.

15

(2) The Commission may, for the purposes of investigating whether standards
under section 6 are being, or have been, complied with, enter premises and
undertake such inquiry as may be necessary to conduct its functions.
(3) Section 11 (civil penalties) applies to any person who without reasonable
excuse—
(a) neglects or refuses to provide a document or information required
under subsection (1);
(b) delays or obstructs the Commission exercising its power under
subsection (2).
9

20

25

Action notices
(1) If the Commission is of the opinion that a person—
(a) is contravening one or more standards under section 6, or
(b) has contravened one or more of those provisions in circumstances that
make it likely that the contravention will continue or be repeated,
it may issue a notice (an “action notice”) to that person directing them to
take, or refrain from taking, such steps as are specified in the notice in order
to remedy or prevent a recurrence of the contravention.
(2) The Secretary of State may by regulations make provision for appeal against
an action notice.
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(3) Section 11 (civil penalties) applies to any person who fails to take all
reasonable steps to comply with an action notice.
10

Redress orders
(1) If the Commission is of the opinion that a relevant authority has subjected a
person to detriment as a consequence of that person—
(a) being a whistleblower; or
(b) being a close relative of a whistleblower.
it may issue an order (a “redress order”) to that relevant authority directing
them to take, or refrain from taking, such steps as are specified in order to
provide redress to that person.

5

10

(2) For the purposes of determining whether to issue a redress order, the
Commission may assume that a whistleblower who has been subject to
detriment was subject to that detriment for the reasons in subsection (1) unless
the relevant authority can prove otherwise.
(3) The Commission may issue a redress order whether the detriment was
caused—
(a) deliberately; or
(b) negligently.
(4) A redress order may order financial redress but must not order financial
reward for making a protected disclosure

15

20

(5) The Secretary of State may by regulations make provision for appeal against
an action notice.
(6) Section 11 (civil penalties) applies to any person who fails to take all
reasonable steps to comply with an action notice.
11

Civil penalties

25

(1) Where the Commission is satisfied that by reason of any act or omission this
section applies to any person, they may by notice in writing require that
person to pay, within a prescribed period, a penalty in respect of that act or
omission not exceeding the maximum amount.
(2) In this section “the maximum amount” means—
(a) £5,000 in the case of an individual; and
(b) £50,000 in any other case.
(3) A penalty under this section is recoverable by the Commission.
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PART 3
CRIMINAL OFFENCES
12

Offence of subjecting a whistleblower to detriment
(1) A person, A, who subjects a person, B, to detriment as a consequence of B—
(a) being a whistleblower; or
(b) being a close relative of a whistleblower
is guilty of an offence.
(2) In considering whether a relevant authority or an employee or representative
of a relevant authority is guilty of that offence a court must have regard to
the duty under section 3(2).
(3) A person guilty of an offence under subsection (1) is liable—
(a) on summary conviction in England and Wales, to a fine;
(b) on summary conviction in Scotland, to a fine not exceeding the
statutory maximum;
(c) on conviction on indictment, to imprisonment for a term not exceeding
18 months or a fine, or both.
(4) Where a court is considering for the purposes of sentencing the seriousness
of an offence under this section and, in the opinion of the court, A subjected
B to detriment for the reason of retaliation, the court must treat that reason
as an aggravating factor (that is to say, a factor that increases the seriousness
of the offence).

13
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Offence of failing to handle a protected disclosure adequately
(1) A person who fails to investigate a protected disclosure adequately is guilty
of an offence.
(2) In considering whether a person is guilty of that offence a court must have
regard to—
(a) if that person is a relevant authority or an employee or representative
of a relevant authority, their duties under sections 3(4) and (5); and
(b) relevant standards under section 6.

25

(3) A person guilty of an offence under subsection (1) is liable—
(a) on summary conviction in England and Wales, to a fine;
(b) on summary conviction in Scotland, to a fine not exceeding the
statutory maximum;
(c) on conviction on indictment, to imprisonment for a term not exceeding
18 months or a fine, or both.
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PART 4
OTHER MEASURES
14

Prohibition of non-disclosure agreements and equivalent
(1) Any agreement between a relevant authority and a person is void in so far
as it purports to preclude that person from making a protected disclosure.

5

(2) Agreements void under this section include—
(a) non-disclosure agreements;
(b) other contractual duties of confidentiality.
(3) The Commission may use any of its powers in relation to existing or proposed
agreements that are, or that the Commission suspects are, covered by this
section.
15

10

Protection of whistleblowers against criminal or civil action
(1) In a prosecution of a person for any offence prohibiting or restricting the
disclosure of information it is a defence for the person to show that, at the
time of the alleged offence, the disclosure was, or was reasonably believed
by the person to be, a protected disclosure.

15

(2) No cause of action in civil proceedings shall lie against a person in respect
of the making of a protected disclosure.
16

Repeal of the Public Interest Disclosure Act 1998
The Public Interest Disclosure Act 1998 is hereby repealed.

20

PART 5
REMAINING PROVISIONS
17

Standards: procedure
(1) The Commission must consult with—
(a) the Welsh Ministers regarding any proposed standard relating to a
matter within the legislative competence of Senedd Cymru;
(b) the Scottish Ministers regarding any proposed standard relating to a
matter within the legislative competence of the Scottish Parliament;
(c) the Secretary of State regarding any proposed standard relating to any
other matter.
(2) Having consulted under subsection (1), the Commission must provide to—
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(a)
(b)
(c)

the Welsh Ministers any standard relating to a matter within the
legislative competence of Senedd Cymru;
the Scottish Ministers any proposed standard relating to a matter
within the legislative competence of the Scottish Parliament;
the Secretary of State any proposed standard relating to any other
matter.

5

(3) The Welsh Ministers shall, on receiving a standard under subsection (2), lay
a draft of a statutory instrument containing that standard before Senedd
Cymru.
(4) That standard may not be made unless the draft statutory instrument laid
under subsection (3) has been approved by resolution of Senedd Cymru.

10

(5) The Scottish Ministers shall, on receiving a standard under subsection (2), lay
a draft of a Scottish statutory instrument containing that standard before the
Scottish Parliament.
(6) That standard may not be made unless the draft statutory instrument laid
under subsection (5) has been approved subject to the affirmative procedure
in accordance with section 29 of the Interpretation and Legislative Reform
(Scotland) Act 2010.
(7) The Secretary of State shall, on receiving a standard under subsection (2), lay
a draft of a statutory instrument containing that standard before both Houses
of Parliament.

15

20

(8) That standard may not be made unless the draft statutory instrument laid
under subsection (7) has been approved by resolution of each House of
Parliament.
18

Regulations

25

(1) A power to make regulations under sections 5, 9 or 10 is exercisable by
statutory instrument.
(2) Regulations under those sections—
(a) may make supplementary, incidental, transitional or saving provision;
(b) may make different provision for different purposes or areas; and
(c) may not be made unless a draft of the statutory instrument containing
them has been laid before, and approved by, each House of Parliament.
(3) Before laying any such draft statutory instrument the Secretary of State must
consult—
(a) the Welsh Ministers; and
(b) the Scottish Ministers.

362

30

35

11

Public Interest Disclosure (Protection) Bill
Part 5—Remaining provisions

19

Financial provisions
There is to be paid out of money provided by Parliament—
(a) any expenditure incurred under or by virtue of this Act by the Secretary of
State; and
(b) any increase attributable to this Act in the sums payable under any other
Act out of money so provided.

20

5

Extent, commencement and short title
(1) This Act extends to England and Wales and Scotland.
(2) This section comes into force on the day on which this Act is passed.
(3) The rest of this Act comes into force on such day or days as the Secretary of
State may by regulations made by statutory instrument appoint.
(4) Regulations under subsection (3) may make transitional, transitory or saving
provision.
(5) This Act may be cited as the Public Interest Disclosure (Protection) Act 2020.
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[AS INTRODUCED]

A

BILL
TO

Provide protections for whistleblowers; to create offences relating to the treatment of
whistleblowers and the handling of whistleblowing cases; to establish an independent
body to protect whistleblowers and whistleblowing, in accordance with the public
interest; to make provision for that body to set, monitor and enforce standards for the
management of whistleblowing cases, to provide disclosure and advice services, to
direct whistleblowing investigations and to order redress of detriment suffered by
whistleblowers; to repeal the Public Interest Disclosure Act 1998; and for connected
purposes.
Presented by Dr Philippa Whitford,
supported by Peter Grant, Alison Thewliss,
Mr Andrew Mitchell, Dr Julian Lewis,
Kevin Hollinrake and Wera Hobhouse.

Ordered, by The House of Commons, to be
Printed, 5th February 2020.

© Parliamentary copyright House of Commons 2020
This publication may be reproduced under the terms of the Open Parliament Licence, which is published at
www.parliament.uk/site-information/copyright
PUBLISHED BY THE AUTHORITY OF THE HOUSE OF COMMONS

Bill 21

58/1

364

365

Parliamentary Copyright
Available from:
The Tynwald Library
Legislative Buildings
DOUGLAS
Isle of Man, IM1 3PW
British Isles

November 2020

Tel: 01624 685520
E-mail: library@tynwald.org.im

Price: £32.00

366

