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REPORT OF THE SELECT COMMITTEE OF THE LEGISLATIVE COUNCIL
ON THE HIGHWAYS (AMENDMENT) BILL 2015

I.

BACKGROUND

1.

The Highways (Amendment) Bill was introduced into the House of Keys on 23 rd June
2015 where it was moved by the Minister for Infrastructure, Mr Gawne. It passed its
second reading on 30th June 2015. The Clauses stage in the Keys took place on
10th November 2015 and 24th November 2015. During the Clauses stage, the House
of Keys agreed to a series of amendments which had been moved by Mr Houghton
on behalf of the Department of Infrastructure. The Bill passed its third reading in the
House of Keys on 1st December 2015.

2.

On Thursday 3rd December 2015 the Bill appeared on the Legislative Council Order
paper for the sitting on Tuesday 8th December 2015. At half past one in the morning
on Tuesday 8th December 2015, Mr Hamish Killip sent an email to all Members of the
Legislative Council. When the First Reading was debated, reference was made to the
email. The First Reading was carried but Mr Coleman then moved for the Bill to be
sent to a Committee. This Committee is the result of that motion.

3.

The Members elected to the Committee were Mr Coleman, Mr Corkish, Mr Turner
and Mr Wild. At our first meeting Mr Turner was elected chairman. Mr Wild has not
attended any meetings and has not signed this Report.
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II.

DEFINITIVE MAPS AND RECTIFICATION: THE DEPARTMENT’S
PROPOSALS AND THE OBJECTIONS OF MR HAMISH KILLIP

4.

Under section 92 of the Highways Act 1986 definitive maps of rights of way are
required to be deposited in the General Registry.1 The significance of the definitive
maps is made clear by section 92(10) which provides that their validity may not be
questioned in any legal proceedings.

5.

The Highways Act 1986 provides various mechanisms for changing rights of way,
including closure and diversion orders (section 33), side road orders (section 34) and
public path orders (section 91). Such orders do not have effect unless approved by
Tynwald. Once they have come into operation, the Department is required under
section 92(4) to amend the definitive maps.

6.

The Bill as introduced into the Keys contained, at Clause 20, an amendment to
section 92.2 This amendment proposed adding to that section a new procedure
under which the Department could amend the definitive maps. The new procedure,
referred to as rectification, was to apply in circumstances where:
the Department is satisfied that all or part of a footpath, cycle-path or bridlepath or a highway over which the public has a right of way on foot is different
from that contained in a definitive map or statement.

7.

At the Clauses stage in the House of Keys, an amendment was agreed to which
replaced the original, seven-line version of Clause 20 with a new version running to
some five pages.3 Moving the amendment on 24th November 2016, Mr Houghton
explained:
The purpose of this amendment is to substitute a new clause 20 that now
replaces section 92 of the Highways Act 1986 with a series of new sections, as
the Minister has already mentioned.
Those sections spell out much more clearly the requirement to maintain the
definitive maps and statements that, taken together, set out the rights of way
on the Island. They also provide for the amendment of those documents and
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make provision, subject to appropriate safeguards, for the rectification of the
definitive maps and the associated statements.
The reason for adding provision on rectification is the recognition that there are
some instances where a right of way is shown on a definitive map but the right
as exercisable on the ground is, and always has been, along a different line. The
new provision contains safeguards equivalent to those for amendment, so that
the rectification procedure cannot be issued to circumvent the necessary
processes before an adjustment is made to a right of way.
8.

Not satisfied with the explanation given in the House of Keys, Mr Hamish Killip on
8th December 2015 circulated an email to Members of the Legislative Council in
which he argued that the new version of Clause 20 was unnecessary, hard to
understand, and premature.4 Mr Killip expanded on his concerns in oral evidence to
us on 21st January 2016.

9.

We put Mr Killip’s concerns to the Department and to the drafting team in
HM Attorney General’s Chambers. We received a written response from Mr Howard
Connell which answered many of Mr Killip’s points.5 Mr Connell, with Mr Bill Corlett,
Mr Jeffrey Robinson and Ms Anna-Marie Goldsmith from the Department, provided
further explanations in oral evidence on 9th February 2016.

10.

Given the wide terms of our remit we also took evidence on some other aspects of
the Bill from the representatives of the Department and of HM Attorney General’s
Chambers.6

III.
11.

THE RECTIFICATION PROCEDURE AND THE DISPLAY OF NOTICES
We are satisfied that the Department has made the case for a rectification
procedure in relation to the definitive maps referred to in section 92 of the Highways
Act 1986. However, we have considered Mr Hamish Killip’s comment that under the
procedure as it stands in the Bill at present (that is, as amended by the Keys on
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24th November 2016) there is no requirement for any proposed changes to the
definitive maps to be advertised in the press before they are made.7
12.

Under the proposed new section 92A(3) the Department would be obliged to publish
details of any proposed changes on a website and would be permitted to publish
them “in such other ways as it considers appropriate”; it would also be required to
serve notice on the owner, lessee and occupier of any affected land.8 Mr Killip does
not think these safeguards are adequate.9 We agree.

13.

We do not think that the best solution is to advertise proposed changes in the press,
as suggested by Mr Killip in his written evidence. Instead we asked the Department
to consider amending the Bill to require a proposed rectification to be made known
to users of a footpath by means of a notice displayed near the footpath itself, in a
similar way to notices of planning applications.10 We received by way of response a
set of amendments together with an indication that they had the Department’s
support.11
We conclude that the Bill should be amended to require that before a
definitive map of a right of way is rectified, a notice of the proposed
rectification should be displayed near the right of way itself.

14.

The latest version of the amendments which have been drafted to give effect to our
conclusion is at Appendix 8. We anticipate amendments along these lines being
moved on behalf of this Committee at the appropriate stage during the passage of
the Bill.

J R Turner (Chair)
M R Coleman
C G Corkish
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Appendix 4, paragraph 17
See Appendix 3
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Select Committee of the Legislative Council on
the Highways (Amendment) Bill 2015
The Committee sat in public at 10.30 a.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MR TURNER in the Chair]

Procedural
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The Chairman (Mr Turner): Good morning, welcome to this public meeting of the Select
Committee of the Legislative Council on the Highways (Amendment) Bill 2015. I am Juan Turner
MLC, and I chair the Committee. With me are Mr Michael Coleman MLC and Mr Geoff Corkish
MLC. The fourth member of the Committee is Mr Wild who is not with us today, he is unwell.
Our Clerk of the Legislative Council and Clerk to the Committee is Mr Jonathan King, who is
alongside me here.
First of all, we would like to ensure mobile phones are switched off or on silent so that we do
not have any interruptions to the proceedings this morning. Also, for the purpose of the Hansard
recording I will be ensuring that we do not have two people speaking at once, so the recording
and also the live stream of this Committee is clear for those listening.
I will just do a bit of introduction first of all. The Highways (Amendment) Bill was introduced
to the House of Keys on 23rd June 2015, where it was moved by the Minister for Infrastructure,
Mr Gawne. It passed its Second Reading on 30th June. The clauses stage in the Keys took place
on 10th November and 24th November2015. During the clauses stage the House of Keys agreed
to a series of amendments which had been moved by Mr Houghton, who is a member of the
Department of Infrastructure. Mr Houghton moved those amendments. The Bill then passed its
Third Reading in the Keys on 1st December 2015.
On 3rd December the Bill appeared on the Legislative Council Order Paper for the sitting on
Tuesday, 8th December 2015. In the early hours of that morning, Tuesday 8th December, Mr
Hamish Killip sent an email to all Members of the Legislative Council. When the First Reading
was debated, reference was made to the email. The First Reading was carried but Mr Coleman
then moved for the Bill to be sent to a committee, this committee that is here today, and we are
the result of that motion. I will point out, we will be looking through the entire Bill before
reporting back to the Legislative Council.
So this morning, as a result of the email received from Mr Killip, the Committee has decided
to invite Mr Killip to make a presentation and to answer some questions here this morning. We
thank you for making the time to come in and see us today, Mr Killip.

EVIDENCE OF
Mr Hamish Killip,
Q1. The Chairman: Just for the formalities could you state your full name, please.
30

Mr Killip: My name is Hamish Forbes Mylechraine Killip.
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Q2. The Chairman: Thank you, Mr Killip, and we have introduced my fellow Committee
members.
If we may start, you sent us quite a considerable email regarding the Bill, in particular clause
20 which amends section 92 of the 1986 Act, the Highways Act 1986. Clause 20 was amended on
24th November when the House of Keys agreed to that amendment tabled by Mr Houghton on
behalf of the Department. And I will just recap what Mr Gawne said, if I may:
I thank Mr Killip for raising some of the points and, far from just the last 48 hours, I have certainly had a full seven
days of responses and emails with Mr Killip. I do thank him for raising those issues with me. I know he has raised
them with the Department previously as well. We are endeavouring to resolve these matters, but, as is pretty
clear, at the moment the legislation that we have in place is largely unworkable, which makes it very difficult for
us to make the amendments that we need to make.
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So that was what Mr Gawne said. The first question really is what discussions did you have
with the Minister in November?
Mr Killip: Yes, actually I sent a series I think of six emails detailing inconsistencies with
current footpaths. It comes back to a problem relating to the definitive maps, which are the
official, authoritative source if you want to know where a footpath actually goes.
I discovered, I think at the end of 2013, that those had not been maintained for over a
decade and that what was held in the Registry did not reflect what existed on the ground, or
indeed what had been dictated by order of Tynwald. Whatever the reason for that was I was not
clear, but it meant that you could not rely on what was written in the definitive maps in relation
to what Tynwald had said.
I raised this with the Department; I did not really get anywhere and as time went on this
started to impinge on other things that I was doing – this had all come out by the way as a result
of a planning application. By the end of last year I had been working on another planning
application which had been affected by this particular inconsistency and as a result of that I
looked more deeply into the problem.
I discovered not just that there was one problem, which I had initially found; that there was a
whole series. Not only had the definitive maps not been updated but orders which had been
issues by the High Court, or one order that had been issued by the High Court had not been
implemented by the Department in relation to footpaths. In other words, there was what
seemed to me to be a very serious problem in the administration, enforcement, running of the
footpath business.
I wrote a series of emails to do with that to Mr Gawne and I got a very prompt response and
an assurance that things would be done. The first time I did this, it was to do with the case of
Langness. If you remember there was a very prominent case to do with the footpaths at
Langness. The Deemster in his court had issued an order telling the Department of Infrastructure
to implement changes in the footpaths there. That order contained the necessary maps and the
necessary text, but even after four years I discovered those had not been implemented in terms
of the definitive maps and statements, which seemed to me something verging on contempt.
I wrote to Mr Gawne about it and I was promised that that would be dealt with. I was then
written again and I got another response from him and I was told that it had been implemented
and that the maps had been updated. However, when I checked that was not the case. I wrote
again, and I believe after that they were eventually updated.
Now, again, I do not know why that was so and what the problems is, there was no, I think,
particular difficulty in doing the work, but it did indicate considerable problems. I had previously,
when we had first started looking at this, come across one or two things which seemed to me
would produce legal problems because of the inconsistency between what was in the Registry
and what Tynwald had ordered. Therefore you as a householder, somebody who wanted to buy
or sell property, would go to the Registry to see where the paths were on your land or impinging
on your land and the definitive maps are the legal authority and you would accept that.
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However, Tynwald had passed orders which had changed those maps but the maps themselves
had never been updated. So the result would be that you as a neighbour, as a property owner
would actually have a false impression of what had happened and unfortunately from Tynwald’s
point of view, the legal authority is the maps and not what Tynwald orders. The maps may not
be challenged in court, that is part of section 92. Therefore it is incredibly important that those
maps are maintained properly and accurately.
Another problem was that one of the orders concerning the application I was interested in
had been entered into the definitive maps incorrectly. In other words, they had taken the map
off the Tynwald order and again, for reasons we do not know, this is way back in 1994, had
transcribed the detail of that map incorrectly on to the definite map so therefore the definitive
map showed a path which bore no relation to what anybody wanted or what had been ordered
by Tynwald. Again, I made the Department aware of that, that would have been probably
May 2014, I would think. As far as I know that has not been addressed yet although it is on their
list of things to do.
At that point I realised that there would be legal problems because if land had been bought
or sold during that period, then there would be some confusion as to what people had
undertaken when they bought the property and so on. I had actually asked, I think, the officials,
had they thought about getting legal advice as to where they stood with this, and they said yes
they would do that. I did not expect that to result in changing the law; I expected it to be advice
that would say how do you deal with the problem as it stands at the moment. Because as far as I
could see, the problem was in the administration of the law as it exists at the moment, not in
terms of the law itself. In other words, if you do not actually observe what is written in the law,
especially if you are responsible for its enforcement and so on, that is not the fault of the
statute; that is the problem with the Department. So I was a little bit surprised to see that it was
thought necessary to change the law, it seems to me to be perfectly adequate.
Q3. The Chairman: Well that was actually going to be my next question: did Mr Houghton’s
amendment actually improve the Bill? Because on the surface it goes some way to addressing
your concerns, but am I right in thinking that what you are saying is that it was more the
administration of what was there, rather than creating a solution to a problem that did not
exist?
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Mr Killip: I think one has got to split it off into two pieces. First of all, there are the current
issues to do with mistakes, errors, inconsistencies between what is on the ground, what has
been ordered by Tynwald and what has been recorded on the definitive maps. Those three are
different and they should be the same.
If you then change the law while that inconsistency exists and not sorted out, then I suspect
you are going to complicate the issue of sorting it out very considerably. Because you are going
to be between two horses, especially when you do not know the extent of the problem. It is
quite clear until very recently, nobody had been through all the sources of information to try
and correlate what existed in each area – i.e. Tynwald orders, the maps, a set of draft maps
which are kept at the Department of Transport, which I believe they thought were the definitive
maps, but of course they are not – and what landowners and so on think. Until you have actually
scoped that problem and understood exactly what is wrong, I do not see how you can then start
to change legislation. You need to know what the problem is before you actually tackle it.
In my investigation of six – and now actually there is another one I have done recently, seven
of them – they can be dealt with quite successfully under the current law, that is not the
problem. It is a matter of actually getting down and actually dealing with the detail. And it would
mean fresh orders, it might mean talking to landowners and so on. But the law itself does not
have any bearing on that, that I can see.
There are other issues which also need addressing, but they are completely separate from
that issue. As electronic mapping, digital mapping comes in and it becomes more difficult to
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maintain the definitive map, then you may need to devise a different system for the definitive
maps. But that is, again, I do not believe properly addressed in the draft legislation. It is
inconsistent but that is a separate issue. I think if there is a need to change the legislation, until
you actually know exactly what the problem is, I do not think you should tackle that because it
just means that there will be confusion.
The Chairman: Okay.
Members of the Committee, any questions at this stage?
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Q4. Mr Corkish: Just going back to the problems that you have had, notwithstanding the
problems, the past problems you have had with the Department, Mr Killip, I know you have met
with the officers of the Department and indeed the Minister.
Mr Killip: Yes. I have not actually met with the Minister but we have exchanged emails a
number of times, yes.
Q5. Mr Corkish: Would you say that there is an understanding and an acknowledgement by
the Department that public rights of way are important? And what the Department is trying to
do – and I will use a phrase here which may or not be right, that what the Department are
doing – is trying to right wrongs, whether those errors, many of them are human, and perhaps
some of those errors have derived from the changes in the landscape almost, perhaps too.
So is there a degree of compromise there between both you and the Department in what
they are trying to do, realising that they think that public rights of way are important too?
Mr Killip: I have no doubt whatsoever that Mr Gawne thinks that public rights of way are
important. I acknowledge that and that is quite clear.
I have to say, that I believe in evidence-based deductions and having been attempting to get
things sorted out since late 2013 on a particular right of way, I think that it is deeply
disappointing that we sit here and that is still not being tackled. That is an issue to do with, this
is the incorrect transcription of the Tynwald order. It also involves an obstruction of a footpath
which has not been tackled in terms of enforcement. That does not indicate to me that these
things are always taken as seriously as they might be. I do not doubt that the Minister has every
intent, but I have to say I can only judge it by what I see, and that has not been tackled.
The other things we have uncovered, most of them are relatively simple to put right and I am
sure they will be put right as soon as they are able to do that. There may be one or two of those
which are more complex and I think I talk about one or two of those in the email I sent to you.
They may require a bit more work legally and so on and I am sure that will be dealt with.
At the ministerial level, I think the intent is there but it does seem to be taking a lot longer
than is reasonable. I know it is not the most important thing in the world – there are bridges
down, there are highways flooded and so on. But nonetheless after a period of years one would
expect a little bit more action than we have seen.
Mr Corkish: Thank you for that.

175

The Chairman: Mr Coleman, do you have any questions at this stage?
Q6. Mr Coleman: The examples you quote, basically all the problems are caused by faulty
definitive maps, is that correct?

180

Mr Killip: Well there is nothing wrong with the definitive maps, they are what they are. It is a
failure to maintain them.
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Q7. Mr Coleman: So they do not reflect the true world?
185

190

195

Mr Killip: This is difficult. The problem is the definitive maps are what they are, and that is
the path. It is rather like having deeds to a property: there has to be somewhere an authority
that says, ‘That is what it is’, and that is where we start. If those at any point fail to be
maintained or you do not update them, you do not change them, then unfortunately that is the
legal authority despite that.
So the fault does not lie in any way with the definitive maps; it lies with the administration of
those maps and the failure to take action when Tynwald orders or the High Court orders, or a
failure to check from time to time that things have not changed. That seems to be where the
thing has broken down. And that is the cause of most of it, yes.
Mr Coleman: Okay.
Mr Chairman: Anything else, Mr Coleman, at this stage?
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Q8. Mr Coleman: I think what we are saying really is that the old section 92 did not cause the
problems; it is just the fact of the actual procedure of updating which is not working.
Mr Killip: Yes. In a sense I was quite surprised when legislation was proposed because I did
not see why it was at all necessary. The initial proposal, which was an eight-line paragraph, was
very strange indeed because it in a sense was incompatible with the Act as it currently stood,
and it was withdrawn.
The new section 92 is, in my view, a lot more complicated than it needs to be and in fact it
does not change anything in relation to the problems that are faced. The justification for that,
which has changed as it has been introduced, again does not seem to me to bear examination as
regards what is required.
I think a more considered … For example, none of this was in the consultation for the Act. The
two amendments were introduced at very short notice without any real scrutiny or any chance
for people to look at them, hence my somewhat desperate attempt to send you an email hours
before you came in to consider it, I am sorry about that. But I do not understand the need to
bring this legislation in at all, far better that the problem is examined, that the current problems
are sorted out, which I believe they all can be sorted out, and then people take a long hard look
at it and say, ’Now, do we actually need to change this legislation?’ The answer probably is yes,
but it has got nothing to do with this. It has got to do with the mapping and it has got to do with
perhaps looking further forward as to how you should record and make information available to
the public.

220

225

Q9. The Chairman: So if I understand this correctly then, the example you gave, and we do
not want to stray into what might be live planning applications that may be underway, but if I
give you an example, correct me if I am wrong:
If this room represents a piece of land and there is a footpath going along the edge of the
wall, and that is what the map says and I am purchasing this property, so I go to the Registry and
find that it is marked as along that wall, but what happened is that Tynwald at some point has
actually had the footpath defined as going along this wall, but because the Department has not
updated the map, the only thing I can rely on is the definitive map and therefore I cannot even
challenge the fact that it has moved. Is that the problem?

230

Mr Killip: That is my understanding. Paragraph 10 of section 92 says you may not challenge
the definitive maps.
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235

240

Q10. The Chairman: So at some stage then the Department having been ordered by either
Tynwald or the High Court to move the path from that wall to this wall could still be done, even
though I have now purchased this property and I am due to build on it or whatever, and I would
have absolutely no recourse.
Mr Killip: That obviously occurred to me when I was looking at this. There is a phrase in the
Act which says, I think, that the map should be amended, ‘as soon as may be’, I think is the
phrase that is used in the Act.
Q11. The Chairman: So they could still do it?

245

Mr Killip: Well I think I would argue that if after 20 years they have not changed the definitive
maps, the term ‘as soon as may be’ would indicate that the Department has failed in its duty.
Therefore – I am not a lawyer – but I think you would have a right to challenge that because you
cannot expect to have to wait 20 years for somebody to go, spend two hours up at the Registry
with a Rotring pen and a draft map making an amendment, which probably takes 10 minutes.

250

The Chairman: It is certainly beyond reasonable, I would agree.
Mr Killip: It is unreasonable, yes, and disproportionate. So therefore I think you would
expect, and similarly with the Langness case, four years is too long to adjust a map.
255

260

265

270

Q12. The Chairman: Well obviously our next stage will be to invite the Department to meet
with the Committee, which we will endeavour to hold in public and these are questions that we
will put to them. The Department does have an officer here today in the gallery who is taking
notes, so no doubt they will be able to answer these, so thank you for that.
We will just move on if we may, unless there is anything you want to add at that stage.
We have touched on this already, you have provided the six examples where there are or
have been errors in the definitive maps and you say none of the problems identified have been
created or exacerbated by the existing law as defined in section 92. So I suppose this Bill is on
the question I asked you before about Mr Houghton’s amendment improving the Bill. Do you
think the proposed changes will actually make matters worse?
Mr Killip: Yes, because I think they will inevitably confuse the issue that in a sense you have
got to do all your good housekeeping in getting things to, if you like, a level playing field under
the current legislation which has dictated everything that has happened up to date. That needs
to be sorted out before you can then start to look at changing it into something different
because, I think of one particular case where probably an amendment has been made to
something that is not actually a public footpath. If you start to change the legislation half way
through it I do not know where that leaves you. Certainly, there would be a lot of toing and
froing over it, it would be difficult.

275

The Chairman: Any questions from members of the Committee at this stage?
Mr Corkish: No, not at this stage for me, Chairman.
280

The Chairman: Mr King.
Q13. The Clerk: I am just looking back at the 1986 Act, section 92. Subsection (4) says if there
is an order under section 33, 34 or 91, or that something happens such as the orders you have
been talking about:

285
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The Department shall as soon as may be after the coming into operation of the order … cause the definitive maps
… to be amended.

It then goes in subsection (5):
Before any such amendment is made otherwise than in pursuance of an order under section 33, 34 or 91 or an
agreement under section 4 or 87,
290

and there is a different process: the Department shall publish in a newspaper a statement about
the amendment. In other words, the Department under subsection (5) has a facility to amend
maps, even when it does not come out of an order or an agreement.
I would just be interested to know from the time you have spent looking at these maps, can
you tell if that has ever been used?

295
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Mr Killip: All I can say is the ones I have looked at have all been to do with the orders that
have been to do with the maps themselves, and I have not come across something that has not
gone through that process, but that is where I was looking so I cannot say what else may have
occurred.
I hasten to add I am not an expert on this! I have had to look to into this simply … I would be
in a similar situation as I guess most of are, when I started this. I happened to have two
footpaths on my own land but that is as far as I knew, so I had to start from scratch looking at
this thing and it was quite an eye-opener in its way.

305

Q14. The Clerk: Just one more if I may, Chairman.
You have given the Committee six examples where something has gone wrong. (Mr
Killip: Yes.) What would that be as a proportion of the number of maps you have looked at? In
other words, is every map that you have looked at wrong or are some of the maps okay?

310

Mr Killip: You cannot … Until you have actually done an exhaustive examination by putting
the set of maps in the Registry next to the set of draft maps which contain what the Department
has been doing and then pile up and find all the orders from Tynwald and put those three
together and do a reconciliation, it is not possible to answer that question.
And that is what I have been pressing to be done and I am pleased to say that the
Department is doing that. I was sent an update earlier this week and I think the process is more
or less complete. I am not absolutely clear that they have finished it, but I believe that on top of
that there may be another few that have been found, but I do not think most of them are very
serious. I think it is a handful; it is not a huge problem.
Nonetheless every one of these, if you happen to be, if your house is next door to it or it is
running across your garden then it is serious to you, so it does matter, yes.

315

320

Q15. The Chairman: I was going to say that to the casual viewer outside looking at this, this
might appear to be a trivial issue about footpaths, but of course if people are purchasing land
and investing, then it could actually have quite serious financial implications for them.
325

330

Mr Killip: Yes. I think there is one particular one, I will not go into which one it is, but a path
might or might not run next to your house or be moved from between two properties you own
and might be in another place. That matters to you a great deal, I would imagine. And if a
mistake has been made or something has not happened, then I think you would have a right to
be very aggrieved about it.
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Q16. The Chairman: But just to come back to the earlier point, are we saying that there is no
recourse because the law says the definitive maps are the law and that is the end of the matter,
so there is no recourse for people?
335

340

345

Mr Killip: My understanding is that the thing stops with the definitive maps. In other words,
at some point you have to have a place you can go and work out where the things are, and that
is the definitive maps. And, as I say, with subparagraph (10) it makes it the legal authority.
You can change them and that is the procedure that the secretary has gone through, there
are ways of changing them through the system, administered by the Department and through
the courts and so on but that is the way you have to go.
If something has gone wrong internally in the process of Government changing the maps,
which is what we are talking about here – in other words, the Department has not amended
something – then I guess you would have legal recourse going back to the Department and
asking them to explain and so forth.
Q17. The Chairman: It is almost like then there should be a time limit to amend the maps
from the moment an order is issued of say three months, or whatever is decided.

350

Mr Killip: I guess, although I do not know whether lawyers know what the meaning of the
term ‘as soon as may be’ means, but reasonably it is not four years, I would not have thought.
Q18. Mr Corkish: Are you undergoing, Mr Hamish, continuing talks with the Department on
this?

355
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Mr Killip: Yes, there are sporadic emails backwards and forwards. I have submitted all the
material I have found. For each one of those items that I sent to you in that email there is a long
and rather tedious email with maps and photographs and stuff on it. I think I gave you a
paragraph on each one: that is represented by a four-page email to the Department which gives
chapter and verse, and I hope would allow them to get on with the amendment process if they
wish to do so. I have gone as far as I can go with that.
Q19. Mr Coleman: Can I ask how you identified those? One may be personal; one may be
high profile.

365
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Mr Killip: It is a good question. It started, when I was on the Planning Committee we were
asked to view a particular property by walking only on the public footpath because it was the
nearest highway and therefore that is where you would see the property. I was puzzled because
having walked that path in the past it did not actually strike me as being what I remembered.
Then some time later I had a look at the definitive maps and found it wasn’t. It actually was not a
public footpath we were on; it was something else. That started me off on the process.
When that was not tackled, I went back to the definitive maps to look at them again and on
that same definitive map was Langness. I remembered about the case at Langness and I thought,
‘That’s odd, there are not any amendments to the Langness definitive map.’ Surely, I thought
that they had agreed to do something so I looked into that and found that they had but they had
never been entered.
That led me to look across the water to the Airport, and find that the footpath still runs bang
through the runway, even though the runway had been extended and that technically you could
join in the middle of the runway. And so it went on.
At that point I then, I think, looked at the neighbouring map and discovered that you – was it
a sewage farm you could walk through? Most of them are actually trivial and are easily sorted
out and they are not complicated, but it is just unfortunate it has not been done.
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Q20. Mr Coleman: I think the point I was trying to make – well, you have answered the
question I posed to you – but in reality we have no idea of the problem.
Mr Killip: We have a better idea.
What I then did, later, was to try and track back all the orders, the statutory documents that
have been passed through Tynwald in relation to these in the last 20 years. That proved to be
slightly more difficult than I expected and even when I got hold of them, I found one of them did
not have a map attached and various other … It took time. But I believe that I have now found all
of them, with certain key examples missing. Where a new path has been created I still have not
found the legislation that brings that into being, but that is the problem that I have, no doubt
the Department has that.
I think we now have the scope of the statutory documents, the maps exist, so all the
information is there. It is a matter of grinding through it and doing a meticulous check, and I
believe the Department has done that. And I think most of the problems are relatively trivial and
that in most cases there are not issues because people are observing the changes to the paths, it
is just that they have not made to the definitive maps – but there are a few exceptions.

400

Q21. The Chairman: Right, thank you.
I am going to move on now to objections to rectification involving the involvement of owners
and users. Paragraph 16 of your email, you talk about users and owners of land which may be
affected by topographical changes and you say:
Surely they should not be denied the right to be involved in the process,
405

In section 92A and B as now proposed by the Bill, as amended, if the Department wants to
rectify a definitive map they have to publish their changes on a website and if anyone objects,
the Department cannot make the change without going to the High Court. Does this not allow
for people to be involved in the process?

410

Mr Killip: It does but when I first wrote this we were dealing with the first of the
amendments, which did not make such provision. It just said that they could put things right
without going any further. That is partially addressed in section 92, I would still say that you
actually need to be in touch with the people involved and you need to give them chapter and
verse on what they are doing. It is a little unreasonable just to say, ‘Well, you should have seen
the website.’ That seems to me inadequate.
I do not know whether – do you feel comfortable, does anybody feel comfortable with the
thought that something that might affect them directly like a path was up on a website for three
weeks but because you did not do anything it went ahead?

415

420

Q22. Mr Coleman: There is of course in section (2)(b) the thing which says they will:
serve written notice on the owner, lessee and occupier …

Mr Killip: If you go through the normal process. I mean at the moment the process is a bit like
a planning application, it involves notices, it involves talking to people and so on and it would
seem to me that that should be quite clearly stated for every single one of these actions because
it does affect people exactly as planning applications affect people.
425

Q23. The Chairman: So they could, like the now well-known yellow planning notices, in fact
put some of those out.
Mr Killip: Which in fact is what they do at the moment, yes.
430
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Q24. The Chairman: We are not talking about scores and scores of these, so it should not be
too –
Mr Killip: It is one I think.
435

The Chairman: – over administrative to do that. Would that be a better process than
simply … They could put it on the website as well, with the detail?

440

445

Mr Killip: Yes, the website is a good idea. and it is what is happening in a sense with planning
applications, there is a map and all of the rest of it goes, and if it mirrored what has been done
by planning that would be sensible. But at the same time planning still involves people on the
ground as well. I think that is important because you cannot rely on everybody having access to
the internet and picking these things up that way.
Q25. Mr Coleman: In the 1986 Act it says:
…publish in at least one newspaper published and circulating in the Island…

As well, so would you think that that would be a good idea?

450
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Mr Killip: I think that is still … And that is also the case in planning. Well, there are changes
going ahead with that, but you need to have some system in place where you ensure that
anybody who is likely to be affected …
I mean, let’s go back to the principle behind it, why do you do it? Because you want people
who are going to be affected to be aware of what is happening and give them a chance. It is not
a game that people are playing, ‘How can we slip it in without anybody noticing?’ So therefore
you have got to have a system that will actually accommodate that.
I am not particularly concerned how it is done, but there has to be something in place that
ensures that anybody who is likely to be affected has some information, knows that it is
happening and that you cannot fail to know that.
Q26. The Chairman: The definitive maps: basically who is responsible for keeping the
definitive maps? In paragraph 17, you say:
what is proposed does not make it clear who is responsible for keeping the successor documents to the current
definitive maps and statement …

For the existing maps, what is unclear about the proposal of new section 92(1)?

465

Mr Killip: I was unable to work out how that system was going to work in the future. That
may be me, but I just could not work out what they were going to do.
Q27: The Clerk: I think that in the proposed new section 92(1) it says:
The definitive maps and statement prepared, before the coming into operation of this section as originally
enacted, under [the] 1961 Act, shall continue to be deposited in the General Registry.

470

Mr Killip: Yes, but that freezes them therefore at the point at which the Act comes in. What
then subsequently happens to those maps? The problem is that those definitive maps will, as
time goes on, have less value because changes will occur and there does not appear to be any
obligation to update those – or have I misunderstood something? It was not clear to me, let’s
put it that way.
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Q28: The Clerk: At 92A and 92B it says:
The Department must, as soon as practicable after the happening of a relevant event, amend a definitive map and
associated statement…

480

And at 92B, if there is a rectification, the Department must take the same steps to rectify as it
would take if it was an amendment under 92A. So it replicates the old ‘as soon as may be’, it has
been translated –
Mr Killip: This business of, there appeared to be a cut off which I did not really understand. It
is just the way it is worded, I guess. But again that is me and my understanding, I am not
claiming to be a lawyer or a legislator, it was how I understood it.

485
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Q29: The Chairman: It is an interesting point because one of our key objectives is to make
legislation that passes through the Legislative Council understandable to everybody, not just
lawyers. So if there are areas that we think are not clear, then hopefully that is our job to try and
clear them up. So that is something we will look at in detail as the Committee carries on with its
work.
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Mr Killip: Yes. I would just say that I did not find the freshly drafted Act, the new section 92,
at all easy to understand at first reading. You have much more experience of these things than I,
but it was not intuitively obvious what some of it meant. Whereas, I have to say, the original 92
was admirably clear and straightforward.
The Chairman: We will certainly look into that.
Mr Killip: But again, that is just purely a personal opinion, obviously.

500

The Chairman: Okay. I will just ask the other members of the Committee just before we draw
to a close, any further questions for Mr Killip? Mr Corkish.

505
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Mr Corkish: No, Chairman, apart from as a relatively new member of the Department of
Infrastructure, I am glad that continuing talks are happening and that there is a degree of
amicability there as well. I hope that continues to a common aim.
Mr Killip: Thank you for that.
If I can do anything for this I am delighted to do so and there is no point in me collecting
information separately from other people collecting information and not sharing it.
Mr Corkish: Right, thank you.

515
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Mr Coleman: I am pleased this process is going on and I am pleased to have suggested the
Committee.
Q30. The Clerk: In summary, Mr Killip has said, I think, that it would be better to fix the
problem under the existing legislation before amending the legislation, so I think it follows that
you would prefer clause 20 to be removed from the Bill altogether.
Apart from removing clause 20 from the Bill altogether, is there anything else that you would
regard as an improvement to clause 20?
Mr Killip: No. I think you have summarised my view admirably.
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535

540
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I think that this particular amendment, clause 20, is premature. I am not excluding the
possibility that there needs to be a change in the legislation as regard footpaths, but I do not
think that can be undertaken until the current problems are understood and rectified. And I
think the emphasis on any changes needs to look at the impact of digital mapping and of the
change of the physical process of recording and so on, and it needs to be a little bit more radical
when it comes to look at that because clearly the definitive maps will not last forever as they go
on. There needs to be a system to replace them possibly.
But that is a separate issue and has nothing to do with what is being tackled, in a sense, by
section 20 as it stands at the moment.
Q31. The Chairman: Thank you. Final point, we intend to invite the Department in to give
evidence to us. What would you like us to ask the Department?
Mr Killip: Oh, interesting.
Clearly, I would like to ask them … well, in your situation, I would wish to know precisely why
they thought this amendment was necessary, in some detail.
I would like to know whether they are confident that they have understood the scope of the
problems with the current relationship between the definitive maps, the orders of the High
Court, Tynwald, the draft maps held in the Department and any other correspondence and stuff
that they have got. In other words, the reconciliation of all the information and how far they
have got with that process and when they expect to complete it.
Finally, what they see as the future of the definitive maps in relation to digital mapping and
would that require further legislation?
The Chairman: Thank you. Anything further Mr Corkish?

550

Mr Corkish: Nothing from me, Chairman, apart from thanking Mr Killip.
The Chairman: Mr Killip, can I thank you for coming in this morning, very enlightening for the
Committee. Thank you for your time and for coming here today.
That concludes our hearing this morning and the Committee will now sit in private.

555

Mr Killip: Thank you, gentlemen, thank you very much.
The Committee sat in private at 11.19 a.m.
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Select Committee of the Legislative Council on
the Highways (Amendment) Bill 2015
The Committee sat in public at 2.30 p.m.
in the Legislative Council Chamber,
Legislative Buildings, Douglas
[MR TURNER in the Chair]

Procedural
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The Chairman (Mr Turner): Good afternoon ladies and gentlemen. Welcome to the public
meeting of the Select Committee of the Legislative Council on the Highways (Amendment) Bill. I
am Juan Turner MLC, I am chairing the Committee. With me are my colleagues, Mr Michael
Coleman MLC and Mr Geoff Corkish MBE MLC and the fourth Member of the Committee is Mr
Wild who has leave of absence.
The formalities of the hearing; we would ask that mobile phones are switched off or on silent
so that we do not have any interruptions. And, for the purposes of Hansard if we could make
sure that we do not have two people speaking at once so that the live stream and the recordings
are clear.
The Highways (Amendment) Bill was introduced into the House of Keys on 23rd June 2015,
where it was moved by the Minister for Infrastructure, Mr Gawne. It passed its Second Reading
on 30th June 2015. The clauses stage in the Keys took place on 10th November and 24th
November. During the clauses stage the House of Keys agreed to a series of amendments which
had been moved by Mr Houghton, it was Mr Houghton wasn’t it? (Mr Corkish: Yes.) On behalf of
the Department of Infrastructure. The Bill passed its Third Reading in the Keys on 1st December.
On 3rd December the Bill appeared on the Legislative Council Order Paper for the sitting of
Tuesday, 8th December. At half past one in the morning on the Tuesday Mr Hamish Killip sent an
email to Members of the Legislative Council. When the First Reading was debated, reference
was made to that email. The First Reading was carried but Mr Coleman then moved for the Bill
to be sent to a committee. This Committee is the result of that motion.
We heard evidence on 21st January from Mr Killip and today we hear from the Department
of Infrastructure and also the Attorney Generals Chambers.
That is the introduction, so welcome.

EVIDENCE OF
Mr B Corlett, Highways Asset Manager,
Mr J Robinson, Highway Services Director and
Ms A Goldsmith, Public Rights of Way Officer, Department of Infrastructure;
Mr H Connell, Attorney General’s Chambers
25

Q32. The Chairman: For the record, first of all if each of you could state your full name and
your position in the relevant Departments.
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Mr Corlett: My full name is William Douglas Corlett, I work for the Department of
Infrastructure in the Highways Services Division. I am the Highways Asset Manager. I have regard
with public rights of way and regulation of them come under my section.
Mr Robinson: My name is Jeffery Frederick Robinson, I am the Highway Services Director in
the Department of Infrastructure overseeing the highways and structures for the Department.

35

Mr Connell: And I am William Howard Connell, one of the legislative drafters in the Attorney
General’s Chambers and not, please note, the drafter of the Bill.
The Chairman: Thank you.

40

45

Ms Goldsmith: My name is Anna Goldsmith, I am the Public Rights of Way Officer for the
Department of Infrastructure.
Q33. The Chairman: Thank you very much.
To get things started this afternoon would you like to make an opening statement? Obviously
you have had the opportunity to no doubt read the Hansards from the House of Keys debates,
also the Legislative Council debates and also I would hope you have had time to read and review
the information from the evidence we took here in public session from Mr Killip.
So is there anything you would like to say as an opening statement to the Committee this
afternoon?

50

55

60

65

70
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Mr Robinson: Yes sir, if I may.
With regard to the legislative matters we have written to the Committee answering several
questions as laid out by the Committee. That letter came under the cover of Mr Howard Connell,
I think that ably sets out why the Department believes these legislative changes are required and
answers Mr Killip’s queries on these matters.
I would like to draw the Committee’s attention to one unintentional misdirection in that
letter. Under question 13 we have implied that highways cannot be extinguished at all, which is
clearly wrong. Under section 33 highways can be extinguished with the approval of Tynwald and
nothing in the legislation that is being proposed will diminish the right of Tynwald in that
respect.
With regards to failures to update the definitive map I would not seek to deny the
Department has failed in this regard and I would not seek to explain that failure. Clearly, we
have not been updating the definitive maps in the way that we should have. I would also not
seek to disagree with any of the items listed by Mr Killip as a matter of fact. We might, however,
disagree with him as to the resolution and the solutions regarding those different issues. But as
a matter of fact we have no objection to the items that he has listed, and indeed we may well
have other items ourselves contained within the letter that we sent to you.
I cannot explain to you why in the past these issues were not given priority but I can assure
the Committee that these matters will be dealt with now and any new matters of which there
are almost certain to be some that come to light we will deal with them as quickly as possible.
Thank you.
Q34. The Chairman: Okay, thank you, Mr Robinson.
One of the questions that we are unclear about is that we do not feel it really answers the
question of what you can do under the clause; I am referring to the amendment now, the clause
20. The question of what you can do under this that you could not actually do before, if that
could be clarified?
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Mr Connell: The reason for the rather more extensive draft is because over the course of the
summer between July and about the start of October, Clive Borrowman, who is the draftsman of
the Bill, and I were in email exchange about the deficiencies of the 1986 Act. I will not go into all
of the detail for that, but that led us to the conclusion that we had to actually deal with the
provisions in section 92 in a more thorough way than Clive felt he was able to do. He is a
contract draftsman, so because of that he felt he had to stick strictly to his brief and could not go
on a more wide-ranging exploration of tidying up what he recognised – because I have got the
emails with me – what he recognised as a complete mess in drafting terms, pure drafting terms.
It was on that basis that I looked at his provision and thought, yes, you describe it as a
sticking plaster, that is what it is, but unfortunately it does not deal with the underlying boil.
Because of that I thought it necessary to actually do a route and branch replacement. That is the
context, sir, for the question that you ask and why I have done this rather violent change to the
structure.
What does it achieve that could not be achieved before? The answer is rather sort of
technical. The best way to explain it is that there is a difficulty with arguing about stopping up a
highway which has in reality never existed. The reason why I say that is because, and Anna will
give you detail if you want it, there are instances of rights of way marked on the definitive maps
which do not, and moreover never have existed. One I am told, Anna can correct me if I am
wrong; one apparently goes straight down the face of a cliff. It could not be exercised, it is
simply wrong. And there are notes from the surveyors constructing the definitive maps which
say, ‘Couldn’t find the map as marked, walked the one that everybody else appears to have
walked.’ But they recorded on the definitive maps the route as shown on their original survey
maps. Because of that it is difficult to argue that you are diverting a route which has never
actually existed at all.
So that is why I introduced the concept of rectification, because that is what it is. It is actually
changing the map to what it should always have shown and would have shown if the surveyors
had actually marked on the map the routes that they had walked. Now I do not know if there are
that many of these instances, but that is one of the areas where I thought it was really necessary
to actually deal with the point properly.
I am sorry it is such a long winded way of doing it, but that is the context.
Q35. The Chairman: If I may just press on that question, though. I understand what you are
saying about it has never been there, and we can all agree it has never been there. But isn’t the
law written such that the definitive map is the gospel effectively, and surely the right way to
change that – because the example we were given was to the outside world it might seem that it
is only a footpath and what does it matter, but of course it has lots of ramifications for potential
landowners (Mr Connell: Absolutely.) and purchasing and all sorts of things, so it is far more
than just a footpath. If they go to the Registry and look at a definitive map that is the law and
that is the end of the matter – not what we all know is really happening. So isn’t the correct
process, regardless of it not being there, the correct process should be to extinguish what is
there on the map in the Registry and put a new document through, a new order through
reflecting it.
Mr Connell: That would be possible but it obviously involves double handling. There is an
argument that one could have that extinguishing something which has never actually existed is a
case of attempting the impossible. In law it is not impossible, but in practice in some of these
cases the right has simply never been as shown on the map. I mean it is the conundrum when is
a definitive map not really definitive?
Q36. The Chairman: But are you not extinguishing the map, is that not what you are doing?
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Mr Connell: I think that would be what you were doing, but would the man in the street
actually understand that? I think not.
Q37. Mr Corkish: Mr Chairman, is the phrase we hear, ’correcting human error’?

135

Mr Connell: I do not even know that it is human error, I think –
Q38. Mr Corkish: Is this the fact you are referring to when you say that on the original survey
maps the actual route never existed, how did it appear there?

140

145

Mr Connell: Can I pass that over to Anna, because I think she can answer it better than I can.
Ms Goldsmith: Yes, there are errors where there are routes that appear to have never
existed. The original surveyors documents suggest, as Howard said, that the people who walked
the path at the time actually took a different route, so you have to put it down to human error
that these routes never existed but were still put on to the definitive map regardless.
Mr Connell: And that is why I thought rectification, which is what you would do with a
document that was actually wrong ab initio was a better way of describing it than diverting
something. I thought it was simply more transparently honest as to what had happened.

150

Q39. The Chairman: But in effect you could still achieve the end goal by what is there now.

155

Mr Connell: You could achieve some of it without talking about rectification, but the reality is
that in a number of these cases the rights as shown on the maps have never existed and it is an
attempt to deal with the problem that a definitive map is supposed to be exactly that. It is
supposed to be the gospel. Well as we know scribal errors occur in the gospels and occasionally
somebody has to say, ‘Actually, this is what it says but it cannot possibly have meant that,’ and
that actually is the situation we have got with the maps.

160

Q40. The Chairman: Are we not in danger though of possibly causing a conflict with land
where … I use the word rights, they may not be rights of course it may just be that people are
doing it. What we are basically saying is practice is now going to override what is in effect a
right.

165

Mr Connell: No. There is a formal process which would have to be gone through before the
change too effect and all of the same safeguards would apply in relation to rectification as would
apply in relation to the diversion or amendment of a map.

170
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Q41. The Chairman: This might be a question for the Department, how many cases are you
aware of at the moment where you would like to use the rectification process if it was available
to you today?
Ms Goldsmith: I would say there are three that I can think of to mind. There is one that we
are dealing with at the moment where we are going through what is an extinguishment of, as
Howard said, something that just does not exist. There are three that I can think of, that come to
mind.
Q42. The Chairman: And are these working side by side with, for example, ones that have not
yet been actioned in the Registry or they were not to our knowledge. For example, the likes of
the runway extension where there was an order put through to extinguish the old footpath
which is now running through the main runway at the Airport to the new path, that order went
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through but that has not been reflected. Is that work running alongside of updating with the
ones that should have already been done?
185

Ms Goldsmith: That has now been updated.
The Chairman: That has now been updated, thank you.
Mr Coleman.

190

Q43. Mr Coleman: Is there an exercise going on to verify the definitive maps?
Ms Goldsmith: Yes, there is. We are going through a complete and thorough check.
Q44. Mr Coleman: And how long has that been going on?

195

200

Ms Goldsmith: Since probably around September last year. We have been looking at where
there are errors between what is on the ground and in the map. There are also areas we need to
double check whether or not there are Tynwald orders against what is marked in the definitive
as a diversion going back to the 1980s. So there are different types of areas that we are looking
into, not just restricted to the extinguishments.
Q45. Mr Coleman: And when you have found errors how have you remedied them?

205

210

Ms Goldsmith: There would either have to be an extinguishment, a diversion, all of which
would go to Tynwald for approval prior to making any amendment to the definitive map. And
ultimately we want to bring the map up to date with what is on the ground at the moment and
what everybody agrees is a right of way.
Q46. Mr Coleman: So in fact you have been managing within the existing legislation to put
the maps right?
Ms Goldsmith: No.

215

Mr Corlett: If I may. At the moment we are only logging. We are going through looking for
mistakes but we have not actually rectified the maps as such in any of them yet.
Q47. Mr Coleman: Okay, and how far through are you? (Ms Goldsmith: Sorry?) How far
through are you?

220

225

Ms Goldsmith: We have checked it against where the definitive map is maybe marked as
diverted or does not be seen to exist. We have to do further checks now to see where there are
errors between what is on the ground and what is in the map. So that will take a few months, at
least.
Q48. Mr Coleman: When do you think it will be finished?
Ms Goldsmith: I cannot put a date on that I am afraid, Bill?
Q49. Mr Coleman: By the end of 2016?

230

Mr Corlett: Could I come in here again, Mr Chairman.
In the UK they decided they decided they were going to do this similar sort of process and
they allowed themselves I think it was 20 or 30 years to do it. It is not something that I suspect
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we could do within a matter of months. It will take months, if not years, in amongst other work
to actually check the footpaths that are on the ground against the map. Then any errors then
have to be corrected that has the long process which may involve consultation, may involve
public enquiries, may involve the approval of Tynwald before such things can happen.
Q50. Mr Coleman: And are you convinced that the rectification process would make your life
easier rather than extinguishing and diverting and … ?
Mr Corlett: Mr Chairman, yes, I think so.
In the example we have been using, the one that the maps should be a record of what is on
the ground, not necessarily the other way around. For the extinguishment of a highway I think
we are extinguishing the way on the ground, the correction of the map is the secondary function
of an extinguishment. So in the instance we were discussing where, I think it was in Port St Mary,
we have a public right of way marked on the map which goes down the face of a cliff, it has
never existed on the ground so we have problems where the map is wrong we need to rectify
the map. We are not extinguishing anything effectively, because nothing has ever existed to
extinguish, but we come up against the problem what do we do with the map? What process
can we follow to … ? And that is why we have tried to introduce this about rectification.
Q51. The Chairman: Can I just build on that, if I may. You may recall, Mr Corlett, when I was
on the Department of Transport we had an afternoon out with Minister Anderson and we did a
walk over the right of way, (Mr Corlett: Maughold.) , Maughold that is right. Now the track I am
going to refer to is in Government ownership so it maybe does not have the same level of
controversy that a private land might have but we walked along a very clear path, very clear, and
I think it was you or one of the others said, ‘But do you know where the actual track is?’ We did
not and you pointed to an overgrown gully which was quite a few yards significant distance from
where we were walking.
Do you not think that, yes to use this rectification to reflect what is on the ground might
seem sensible but could put you into conflict that if it is private land they may not be so keen for
you to actually make this amendment because it could have quite an impact on the landowner.
Obviously with Government land maybe there is not the same level of problem, but to move a
track such a distance back to where it was, where the definitive map says it is, could even cause
financial loss to the parties.
Mr Corlett: In some instances I am sure the landowner will not be agreeable, but on the
other hand if the landowner is not agreeable to us rectifying the map we still then end up the
path on the ground is not the same as that shown on the map. Can we then move on to a
diversion process which already exists within the legislation, the landowner I have no doubt
would object to that as well. It just leaves us in a … we are looking for a process which will take
us some way or other of rectifying the map. Usually it is the landowner or someone who would
apply to us for a diversion rather than the other way around, they would approach us and they
would say we would like to divert. This gives us the option to approach the landowner and say
we think the map is wrong and we would like to start the process.
Q52. The Chairman: But the Department is wanting to have the maps reflecting what is on
the land when in some cases the landowner could actually say, ‘Right, well actually I am going to
shut this path off because this is not a path at all.’ It might look like a path, it might be used as a
path but the path is actually down there, so you are now going to have to reinstate your public
footpath somewhere where it should be. (Mr Corlett: Yes.) Do you not see that there is
potential – ? (Interjection by Mr Corkish)
Mr Robinson: Mr Chairman, perhaps I could clarify the point made by Mr Corlett.
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We do not see this as an easy remedy to making the maps match what is on the ground. It is
far from an easy remedy and there would have to be good justification as to why we were
wanting to make the change. The convenience of it just happens to have strayed on to a
different path would not be good justification, so there would have to be strong justification. It
has to go through several processes, including being approved by Tynwald, and there are many
opportunities for the landowner and others to object to any changes that are being proposed.
So I do not want the impression to be given that this is a quick fix to relate what is actually on
the ground and replace the maps with that. The maps should be, and we appreciate this, the
definitive maps, and they are the law as to what is the route and we would not change those, or
seek to change them without good cause.
Q53. Mr Corkish: So it is true to say the Department have great respect and treat public right
of way as a priority in the work they do?

300

305

Mr Robinson: Absolutely, sir.
Q54. Mr Coleman: Does that mean that any time anyone wants to refer to the definitive map
at the moment, let’s say they are going to use if for … I do not know, whatever, deciding where
to build a house or something like that, you virtually have to look at it to see if it is right before
you allow access to it?
Ms Goldsmith: We would do anyway. In any application we would make a thorough check on
the ground and on speaking to the landowner prior to taking any action. But the definitive map
is, in law definitive, so if there was then an error we would have to follow due process.

310

Q55. Mr Coleman: Definitive but wrong.
Ms Goldsmith: Definitive according to the law.
315

Mr Corkish: When does definitive mean definitive!
Ms Goldsmith: Yes, absolutely.
Q56. The Chairman: Could you take us through then the safeguards that you talk about.

320

Mr Connell: Well, in fact I have set them out in section 92A:
Before the Department makes any amendment to a definitive map or an associated statement the Department
must publish on a website maintained by or on behalf of the Department and in such other ways as it considers
appropriate, - details of the proposed amendment … a notice indicating that it will take into account any objection
made to it within 28 days of the first publication of the details … and giving details of how such objections may be
made; and serve written notice on the owner, lessee and occupier of any land affected by the proposed
amendment giving the same information as is required by paragraph (a).

However,
Subsection (3) does not apply if the proposed amendment arises in connection with – an order under section 33,
34 or 91;

which are the existing mechanisms for diversion and extinguishment.
or an agreement under section 4 or 87.

which from recollection are dedication.
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In a case to which subsection (3) applies, if any objection is received within the time permitted for making it and is
not withdrawn, the Department must not make the amendment without the leave of the High Court.
325

So that is not giving Tynwald control but it is giving the High Court the control to actually stop
the process if an objection is made. In other words, the Department would have to make an
application to the Deemsters to get an order saying, ‘Yes you can make the amendment.’
Q57. The Clerk: So just to be clear if you use the existing diversion process –

330

Mr Connell: It comes here.
The Clerk: It comes through Tynwald. If you use the proposed new rectification process it
does not go through Tynwald.
335

Mr Connell: It does not go directly through Tynwald, no.
Q58. The Clerk: But there is an opportunity for the High Court to –
340

Mr Connell: To stop it.
Mr Robinson: If an objection is made we cannot do it without leave of the High Court.

345

Q59. The Clerk: And how is a person other than the landowner, lessee or occupier supposed
to know which website to look at to spot this?
Mr Connell: Presumably when we … I am looking to the Department.

350
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360

Mr Robinson: We have our own website. We would be in consultation with the landowner
anyway as part of the process so we would not be relying on the landowner happening to look
upon our website.
Q60. The Clerk: Well I see that, because it says that you have to serve written notice on the
owner. I think Mr Hamish Killip’s point was putting things on websites is all very well but people
who like to go for a walk on a Sunday afternoon may not be studying the Highways Division
website every day of the week. Is a website really a sufficient safeguard?
Mr Robinson: Through the website and our use of social media the Department believes it
has a far greater catchment than the local newspapers reach. Circulation numbers are now, I
believe, very low and the Department’s social media sites regularly exceed those numbers.
Q61. The Chairman: Have you considered, given that there is not going to be scores and
scores of these, issuing a notice like people have to display when they are having planning
permission?

365

370

Mr Corlett: Mr Chairman, normally if we were looking for a diversion process that is set out
within the diversion process that notices have to be put out at either end of the path to be
diverted. The notices have to be deposited with the officers of the local authority for viewing by
the locals, as well as being put in the newspaper. This is a slightly truncated version of that but
possibly not as robust.
Q62. The Chairman: Would that be something the Department would consider?
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390

Mr Robinson: We would certainly consider it. Planning applications, as I understand it now,
are advertised on a website, not in the paper. It does appear to be the more dominant form of
communication, rather than newspapers and I appreciate that that is not every section of the
community.
Q63. The Chairman: I think though those with an interest in their areas or the areas where
planning is taking place, the now famous yellow notices have gone a long way in informing
people (Mr Corlett: Absolutely.) And people probably know there is something going on by
those notices more than a website or the listing in the paper. So again, I do not know about
members of the Committee but I feel that might be worthy for the Department to consider.
Especially given that you are not going to be doing, as I said, hopefully not scores and scores of
these amendments. It would certainly give people a fair opportunity to find out. They could then
go to the website to get the nuts and bolts and the detail, but at least they would be alerted that
there is something taking place.
Mr Robinson: Mr Chairman, I will commit to take that back to the Department and we will
certainly review our position.
The Chairman: Okay, Mr Coleman.
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Q64. Mr Coleman: Yes. Quite frankly, I am involved in other things where people are told to
look on a website. It seems to me that if you are taking an action, you should not rely on the
passive person who could be affected looking at your website or using social media. I think,
quite frankly, if you are going to take an action you should take an action to make absolutely
certain that person is aware – and I do not believe websites are that solution. There are people
who do not know that planning is going on near their location.
That is my personal view on this and I am taking that stance on another Committee I am
dealing with as well. I have a problem with people saying, ‘Well, it is up on the website; it is on
social media.’ I do not use social media and I am fairly computer literate, having been a member
of the British Computer Society for over 50 years. I just choose not to use it because I do not
want to expose my life to people in the way that people do. So I do not use Twitter and I do not
use any of those things. I am a real Luddite.
But, again, I have a real distaste when we see these things saying, ‘It will appear on the
website’.
Mr Corkish: I think that is part of modernity now, though. There are people who
automatically think everybody is glued to the website; they are not. But I am pleased to hear
that Mr Robinson will take the suggestion of the yellow notice back to the Department; that
shows the Department is willing to –
Mr Coleman: Well, we have yellow for planning and there could be another colour for
something else, so I would use red!
Mr Corkish: Yes, very colourful!

420

Q65. The Chairman: Any other suggestions? (Laughter)
One of the questions that has arisen is: should you not be bringing the maps up to date under
the existing legislation before you amend the legislation? In other words, can you not complete
this work first, get everything tidied up and then bring in the new provisions?
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Mr Connell: At risk of being a purist, the answer is no. The problem is, one of the things about
section 92 which is wrong is that the definition of the definitive map is by reference to repealed
legislation. It is therefore technically deficient in the most appalling way.
Added to which – and on this point I beg to differ from Mr Killip – whilst he may understand
the 10 subsections of section 92 as they stand, it takes the brains of an extremely large bear to
work out exactly what is going on with the section. Because you see a date in it – of the date in
1973 – and say, ‘The right shall be taken to have existed at this date’.
Six subsections and about 500 words later you discover that it actually does not mean that,
because it only means that if it was originally so recorded upon a previous map, which is not now
available. So, with respect, to think of waiting until we have got the maps up to date and then
getting the law up to date is a nice way to think of it, but I think completely impractical.
We have an opportunity now to actually make the change and to get it right, and perhaps in
view of the discussion we have just had there will be further tweaks to the text when the Bill
comes back before the Council; but the opportunity is here to actually make this legislation work
properly which, as I say at the moment, technically it does not.
Q66. Mr Coleman: Do we have the concept of the deed of the lost modern grant over here?
Mr Connell: I am not a Manx advocate, I am a member of the English Bar, so I cannot tell you.
I suspect we probably do, but I could not guarantee it. May I write to Jonathan giving the
answer to that? I will find out for you rather than just giving you an off-the-cuff.
I would expect the answer to be that the adoption of lost modern grant does exist here, but I
want to be sure that it does.
The Chairman: Thank you.
Okay, anything else on this particular … ? Shall we move on?

450

Q67. The Clerk: May I just pick up on something Mr Connell has just said?
The Committee was asking earlier about yellow notices like the kind used in Planning. The
text of the Bill already says that if it goes through as drafted that:
Before the Department makes any amendment to a definitive map … the Department must — publish on a
website … and in such other ways as it considers appropriate – details …

Mr Connell: Yes, that will certainly permit the exhibition of notices; it does not require it.
455

Q68. The Clerk: I think it might be useful and the Committee might be interested to know the
Department's thoughts on whether it would be prepared to have a requirement rather than just
a permission.
460

Mr Corkish: To have it defined.
The Clerk: To make the yellow notice system obligatory rather than just something you could
do if you felt like it.

465

Mr Robinson: As I say, Mr King, I would not want to speak for the Department off the cuff,
but I will certainly take that matter back.
Q69. The Clerk: I think it would be really helpful for the Committee if the Department could
give a written response to that question.

470

Mr Robinson: Yes.

__________________________________________________________________
26 HAB
36

SELECT COMMITTEE, TUESDAY, 9th FEBRUARY 2016

475

480

485

Q70. The Chairman: And we thank you for taking that back, because that was one of the
concerns I think as well, about people being alerted to these.
Any other points before we move on to a couple of the other subjects?
Mr Connell.
Mr Connell: Sir, could I just add one further comment?
Because the definitive maps as in the current legislation are defined by reference to extinct
legislation, if the Department now wished to produce a replacement definitive map it could not
actually deposit them at the General Registry. This is because the reference is to the Act which
was repealed by the Highways Act, and so the definitive maps are effectively fixed in time.
We actually have them here today, but in the event that they were destroyed by a fire we
could not actually replace them in the Registry, because of the fact that the reference is to a
particular set of maps from a particular point in time. And that is one of the other reasons why I
want to try and get rid of the existing mismatch in relation to the reference to the definition of
the definitive map.
I should have said that earlier – I do apologise.
Q71. Mr Coleman: Is this not in your response number 1, where it said:

490
‘ … the reference is now qualified by “originally”’?

495

Mr Connell: Yes.
But you will see that there is an alternative definition. The definition of definitive map
includes ‘those maps and copies subsequently produced by the Department representing
subsequent changes’ – so that it is not just the original set.
Mr Corkish: Just one.

500

Mr Connell: Well, the problem is that at the moment there is just one – or two, I think – and
if anything were to happen to them then, strictly speaking, the law would become completely
inoperable. And that is just not desirable at all.
The Chairman: So going forward, the obvious way is digital, isn’t it?

505

Mr Corkish: Digital mapping.
Q72. The Chairman: And that would presumably be very easily made available online as well,
for people to search. So will this, then, cover that provision?
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Mr Robinson: Mr Chairman, the Department is very keen to digitalise a lot of its services. We
now have the Government cartographer working within Highway Services and he is actively
working on a project to bring together this, amongst the other information Highway Services
hold, to make it digitally available to a wider audience.
It is now very troublesome to come and view it, very few people do come and view it. They
take legal advice when they are viewing it and we want to make that very simple. Ultimately –
and I do not know the legal ramifications of this – we would like to make the master copy, the
actual definitive map, a digital copy so that it is safe.
Mr Connell: That will be possible under the new legislation; it is clearly not possible under the
current state of the law.
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Q73. Mr Coleman: I think the point though, surely, is that you actually have a major risk; and
I hope it is red on your risk register that these definitive plans are … I mean, you have to get a
copy of them, even though in the future you may not be able to use them in court, but at least
you would have a reference point.
Then when you want to get on to the full digital … I mean, the MUA has digital mapping,
Water has it – everyone has got it, really. I am not even saying do it digitally, just get a paper
copy of it and stick it somewhere else!
Mr Robinson: I think just to clarify, we do have copies of it but technically they would not be
‘the map’.
Mr Connell: Well, not only would they not be the map they cannot be the map, because the
map has to be that which was deposited because of the way the legislation is drafted.

535

Q74. Mr Coleman: The legislation should say ‘or a copy with a seal on it which says this is a
genuine copy of the original.’
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Mr Connell: Yes, a certified copy would have been the alternative, but the legislation does
not say ‘provide’.
It is one of the reasons why in the draft that I have given you, subsection (1) of the new
section 92 ‘preserves the status of the existing maps’. But then subsection (2) makes provision
for ‘copies to be created’, which represent the land at a scale of effectively six inches to the mile
or greater; and either of those maps would constitute a definitive map for the purposes of the
rest of the Act.
And that gives you the security point that was concerning Mr Coleman.
Q75. The Chairman: I suppose that is where Chambers would come up with the right wording
to ensure that the digital version is the authentic one, that then gets displayed on computer
screens and presumably printouts are made from that, etc. So that would be a requirement.
I hope that is not a fire engine going to your map department! (Laughter)
Ms Goldsmith: We have got it here, so it’s alright.

560

Q76. The Chairman: So as long as one of us leaves with the map, we are okay? (Laughter)
Right, have we got anything more on definitive maps, before we just move to a couple of
other little items? Because, as you know, the Committee is looking at the Bill, so there are a
couple of other queries that we would like to discuss, if possible.
The making up of unadopted roads: what do you mean – and this is with regard to question
18 which was sent to you – when you say, ‘the provisions are complicated’? I am sure they are …

565

Mr Connell: Since, as you will see, that was not my comment, but that of the external
draftsman who supplied them – I cannot, unfortunately, read his mind. But if you look at the
provisions in the Highways Act – a copy of which I have here should you want it – they are
extremely complicated.

555

Mr Robinson: Mr Chairman, from the Department’s perspective the change is primarily to
allow us to update those procedures by regulation, rather than changes to primary legislation –
those changes to regulation would still be laid before Tynwald.
570

The Chairman: Okay.
Q77. Mr Coleman: Can I ask a question about that, just to put my own mind at rest?
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So are we saying that if there was a road on an estate which has not been adopted, let’s say,
would you proactively say, ‘We want to adopt this’? Or would you be contacted by the residents
of that estate to say, ‘We would like you to adopt this road’?

590

Mr Robinson: Mr Chairman, if I may, there are lots of roads on the Isle of Man that are not
currently adopted – some in very bad condition, some in excellent condition. Whether the
residents using those roads know they are adopted or not adopted I am not entirely certain.
In the main, residents want to have their roads adopted. We have a policy in the Department
that defines how that will take place and we have to comply with the legislation as well. That
usually means that the residents, or the owner of the road, have to bring it up to the highway
standard before it is adopted. The Department can choose to pay half of that value.
But road construction is expensive. I can give you the example of Main Road, Port St Mary
where we are in negotiations with the residents about making up and adopting that road; and
we are talking hundreds of thousands of pounds.
The Department can, if it wishes to, adopt a road and make the residents pay to have that
road brought up to standard. However, it chooses, and always has chosen, not to use that power
but to only go down that path in a consensual way.

595

Q78. Mr Corkish: Sorry, Chairman, in my experience the issue of unadopted roads being
acted upon, for something to happen, has been from the residents usually – from constituency
experience.
Does that happen? Is that a frequent request?

580
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Mr Robinson: I think we have regular enquiries, but when they realise the financial
implications –
600

Mr Corkish: They back off.
Mr Robinson: Usually they back off.
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Q79. The Chairman: I think it is fair to say it is unlikely people would have that sort of capital
lying around to put it into something like that.
Do you think the expectation is that you will just come along and take it over and re-tarmac
it?
Mr Robinson: There is certainly an expectation and there are certainly some major roads in
housing estates around the Island that, to all intents and purposes, people would believe are
adopted – but they are not. And at some point, when the road condition gets into a bad way
they will undoubtedly come to the Department and expect action.
Q80. Mr Corkish: But the cost – and you mention hundreds of thousands of pounds – on
occasions there are going to be many instances where some people in an estate can afford it and
some cannot. So you are saying that an individual contributing towards that could be facing a
very hefty amount?
Mr Robinson: Yes. If the Department chooses to proceed with adoption the charge is made
on a metreage frontage proportion basis. The Department can take into account cases of
hardship, but any shortfall needs to be made up by the other residents. So that is difficult.
In the case of Main Road, Port Erin, we are also considering allowing the charge to be put
against the property in cases of hardship, so that the person does not have to find the money
now but when the property is sold –

625
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Mr Corkish: Right, that was a follow-up question –
Mr Robinson: – it is taken.
630

The Chairman: Sorry. Yes, Jonathan?
Q81. The Clerk: Sorry if you have already answered this but you have introduced in the Bill a
proposal to be able to amend any provision of Part VII by regulations.
What sort of amendments do have in mind?

635

Mr Corlett: This is in clause 14, Mr Chairman, then, is it?
The Clerk: Clause 25 of the Bill introduces a new proposed section 99A of the 1986 Act, which
says:
The Department may make regulations amending any provision of this Part.
640

645

That is part VII.
Part VII is all about the making up of unadopted roads, and it has a power for the Department
to make up an unadopted road and to apportion the costs to the people who live along the road.
So it is quite an important Part because it means you are coming up to people’s houses and
saying they are going to have to pay you for some work which you have decided to do. And as
the law stands at the moment, the Department can only pay up to 50% of the cost itself.
So why do you need to be able to amend this by regulations?
Mr Robinson: At this time we do not have any plans to make amendments, but from time to
time it would be preferable to amend by regulation rather than primary legislation.
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Q82. The Chairman: Do you not think this is quite a draconian power, really, that people can
buy properties knowing the road is unadopted and are quite happy with it; where it could be,
effectively, on the whim of the Department to come along, adopt the road and then say, ‘We are
going to put a charge against your property because you have got to foot the bill’?
That really, surely, is a –
Mr Robinson: Mr Chairman, under current policy the Department would only seek to do that
if over 50% of the residents voted in favour of the adoption.

660

665

670

Q83. The Chairman: But how is that, such that it gives 50% of them the right to decide over
another legal landowner whose property happens to be adjacent to the highway? They may not
even have a car, so they might not be interested in the highway.
Mr Connell: No, sir, but they probably have their groceries delivered in that case!
Can I suggest, sir, that in the event that you postulate, a conveyancer who failed to draw the
attention of a purchaser of a property on an unadopted road that there was the possibility the
road might be adopted at some future stage, would be being negligent.
Q84. Mr Corkish: That could happen now, with respect, to people who have lived in a house
for 25 to 50 years. (Mr Connell: Indeed.) As indeed I know through my constituency, there are
dreadful lanes whereby they are so bad that the bin men would not go up because of the
damage likely to affect a bin wagon.
So would facilities such as that – regular delivery vehicles – have any weight with the
Department?
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Mr Robinson: As it stands, no, it does not; but could it in the future? Potentially.
Q85. The Chairman: I am just uneasy about how you can suddenly put a charge against
somebody's property for a decision which is being made by their neighbours. I think it is highly
unreasonable.
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Mr Coleman: It is fairly common, though.
Mr Connell: Yes, it is.
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690

695

Mr Corlett: Mr Chairman, may I make a comment?
In discussions I have had with colleagues in the past on this is, yes, it does seem
unreasonable – and it seems unreasonable to some of us. But working on that basis the people
may never get the road in front of their house done up, and that road may be in a terrible state.
But the other way, in terms of putting a charge on the property, the likelihood is the value of
that property would increase quite significantly if the road in front of it was done up, and also
maintained, at the public expense.
You may lose out but –
Mr Corkish: If you have been living in the house for 50 years it will not worry you anyway,
because you are not going to get any benefit out of it! (Interjections) You cannot please all the
people all of the time!
The Clerk: The children might care! (Laughter)
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Q86. The Chairman: Do you have anything else on that particular point? No?
This brings us on to a subject I have raised, and I know Mr Robinson will know about this, and
that is the works taking place by other bodies – gas, electric, telephone – digging up the road.
The DOI comes along and does a nice job of resurfacing the road and then in a short period of
time – well it does not even have to be a short period of time, it could be any period of time – up
comes the road and then it goes down with the most appalling standard of work.
I see there is the clarification in this about regulating work carried out, and I think it would be
remiss of me not to mention this in the Committee here today. What are you going to be doing
to sort this problem out where they are destroying the roads with bad workmanship of
reinstating when they have been digging up the roads?
The recent example which I know Mr Robinson knows I am going to make is the Glen Darragh
Road. The super job done by the Department was destroyed, in my view, and it is like on a
boneshaker going down there now in parts.
What is the Department going to do? And what will this enable you to do to sort this problem
out?
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Mr Robinson: In a recent change to the primary legislation the Department requires
contractors who go into the road on behalf of the Statutory Boards to replace the full width of
the carriageway. I think this was perhaps ill-thought out at the time because we have no option,
we must ask them to do that. In many cases it is not practical, as the shape of the road does not
make that possible for them. So we come to a solution.
Part of this being able to change by regulation, as opposed to primary law, will allow us to
adapt more quickly to changes of circumstances such as those which are impractical. We are
intending to put a great deal of focus over the next couple of years into the standard of
reinstatements; we are in the process of reclassifying the road network so that we can be far
more specific at the time of entry, on what the remaking standard will be when it is remade. We
will then be checking and testing to those standards in a risk-based way.
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I share the Chairman’s concerns about the failure – it appears to us – to be able to coordinate properly with the statutory regulators on occasions. I get concerned that there are very
old pieces of infrastructure in the road that are not put right before we put the road surface
right.
I do not know that we have the solution to that today, but by allowing us to make changes in
regulation some safeguards will still remain, but we can be more fleet of foot in adapting to
circumstances and putting a better set of provisions in place.
Q87. The Chairman: And can those regulations specify an engineering standard? When we
see a patch being done, I cannot understand how you can lay a piece of tarmac and it is nice and
flat and smooth, yet the patch is horrendous.
So will those regulations ensure that there is an actual engineering standard whatever that
may be? It is up to your engineers to come up with the right wording –
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Mr Robinson: It will make it easier for us to define which standard we want them to use in
the making-up of the road, which is not clear at the moment; the standards are difficult to
interpret at best. Also, often they are going into roads which are of very poor construction
anyway – possibly just tarmac on the ground. And what we will be asking them to put back is
something better than that, in that particular area.
So it will make that easier.
Q88. The Chairman: So are you saying that, at the moment, there is not a lot you can do?
They can say, ‘We have opened up the road, we have fixed our valve …’ or whatever it is, ‘we
have sealed it back up; and you might not like the standard but there is nothing you can do.’
Is that what you are saying? At the moment you have not got the – ?
Mr Robinson: The code standard is one that is used in the UK. It is probably over an inch
thick. It is a minefield to try and interpret it and three people could interpret it in three different
ways.
So having the argument about whether something was put back to standard or not is
currently difficult. We are hoping that with the work we are doing to reclassify the road network
and setting standards at the outset, it will make that far more enforceable.
Q89. Mr Corkish: A simple question: there would be, no doubt, liaison between the
Department of Infrastructure and the various undertakings – gas, water, etc. – that work is going
to commence on a certain stretch of road. Is there anything in their programme of repairs that
can marry up with the work that we are doing, so that the job is done?
It seems simple, but does that happen? Is there any liaison there?
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Mr Robinson: Yes, there are two levels of liaison. There is a strategic infrastructure group
which looks primarily at the longer-term direction of infrastructure across the Island; and an
operational group which is looking in the shorter term – the next two years, three years of
operational activity.
The Department is now good, I would say, at providing a forward programme of its work and
its intentions to the Statutory Boards. The Statutory Boards tend to work on a method of ‘fix
when a problem appears’ as opposed to planned replacement of assets, which puts us slightly at
conflict. Often with problems, such as that on the Glen Darragh Road, the Water Authority
would say they did not have any issues prior to the road surface being re-laid – and afterwards
there were four or five different issues within a short period of time.
We do liaise, we are not perfect at it. I think things are much better than they were and they
are heading in the right direction.
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Q90. Mr Corkish: Yes, because there must be times when the Water and the Gas realise that
there are sections which are going to need repair within x amount of time.
Do you see reflected in the liaison you have that there is the wherewithal … not forgetting
about cost, but that they could say, ‘We could bring that programme forward perhaps to meet in
with …’ – and in the long term, save money to the public purse?
Mr Robinson: I think this is where the conflict partially arises in that there does not appear to
be, from our perspective, a systematic replacement of old assets. So I certainly am aware of
cases where cables and pipes have been over a hundred years old and there has been resistance
to going in and replacing those as part of our updating schemes.
On large schemes, such as the promenade, it is worth having a very large argument about,
and we have all agreed that assets will be replaced while we are in the road. On smaller schemes
that may not get to me, they will be dealt with at an operational level, and there is resistance to
spending the money.
Q91. Mr Corkish: I can understand that but it does not say much for joined-up Government,
where you look at it long-term that this could be a saving from a public accounts perspective.
That would be the ideal way forward – but ideal does not always work, I know.
Mr Robinson: No, and I certainly would not want to diminish the problems that the Statutory
Board have. They have a tight budget to meet and they are clearly doing that in the way that
they think is best.
Q92. Mr Corkish: But my fundamental question was – and I think you have answered – that
there is a deal of liaison that goes on between the Department of Infrastructure and the
undertakings.
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Mr Robinson: There is a great deal of liaison –
Mr Corkish: – and more of that probably now than ever.
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815

Mr Robinson: At every project there is liaison and we have several boards where bigger
issues can be aired. I think the liaison we currently have is better than we have had, certainly to
my knowledge, in a long time.
Q93. Mr Corkish: And just an observation – a bit naughty perhaps – but do you think that
effort from the Department of Infrastructure is met as widely as it could be by the undertakings?
In other words, do we need more understanding of a coming-together of what could be
achieved at a better cost to the public purse?
Is that a Department’s fault, is it … no, you shouldn’t answer that, I suppose really. But is that
liaison as good as it should be or is it being worked upon?
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Mr Robinson: It is being worked upon, it is not as good as it should be but it is improving; and
there is a willingness on all parts to improve, which may not have been there in the past.
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Mr Corkish: Well, perhaps the report that comes out from here may hasten that on a little
bit.
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Q94. Mr Coleman: Can I just make one point about that and I am speaking as the ViceChairman of the Manx Utility Authority.
Part of the problem with Statutory Boards is they each have their own programmes and they
have their own urgencies. In other words, if a pipe is blowing every week, serving 200 people,
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then they would see that as an urgency. But that still does not prevent them; and I know that
they have done – certainly more so when it was the MEA and the Water Authority – shared
holes going in the ground. And obviously the only way you can remedy that is to have long-term
strategies which are the same for all of the people who wish to dig the road up. And
unfortunately the operational exigencies of that are not always possible, because of people
getting brown water which is making all their lovely white sheets go brown.
So I am not saying we should not do it, I think we should; but it is somewhat difficult until the
infrastructure of the Island gets to a certain level for everyone.
Mr Robinson: I agree, Mr Chairman, there will always be a slight mismatch in direction.
Q95. The Chairman: Okay, thank you.
If we can draw to a close now; but just before we do, is there anything you would like to add
that you would like us to know about before we close the opportunity? No?
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Mr Robinson: No. I think we are happy, Mr Chairman, thank you.
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The Chairman: Okay, well thank you very much indeed for your time this afternoon, for
coming in, and for the correspondence we have also had.
So thank you very much; and the Committee will now sit in private.
The Committee sat in private at 3.37 p.m.
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APPENDIX 1: Section 92 of the
Highways Act 1986
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92

Definitive maps etc of rights of way
(1)

The definitive maps and statement shall continue to be deposited in the
General Registry.

(2)

The definitive maps and statement shall be conclusive evidence as to the
particulars contained therein to the following extent —
(a)

where the map shows a public footpath, the map shall be
conclusive evidence that there was at the 29th May 1973 a
footpath as shown on the map;

(b)

where the map shows a road used as a public path, the map shall
be conclusive evidence that there was at that date a highway as
shown on the map, and that the public had thereover at that date
a right of way on foot, but without prejudice to any question
whether the public had at that date any right of way other than
that right;

(c)

where by virtue of paragraph (a) or (b) the map is conclusive
evidence at that date as to the public footpath or road used as a
public path shown thereon, any particulars contained in the
statement as to the position or width thereof shall be conclusive
evidence as to the position or width thereof at that date, and any
particulars so contained as to limitations or conditions affecting
the public right of way shall be conclusive evidence that at that
date the said right was subject to those limitations or conditions
but, without prejudice to any question whether the right was
subject to any other right, limitations or conditions at that date.

(3)

A document purporting to be verified by the Chief Registrar to be a copy
of the definitive maps or statement, or any part thereof, shall be
receivable in evidence and shall be deemed, unless the contrary is
shown, to be such a copy.

(4)

Upon the coming into operation of any order under section 33, 34 or 91,
or the dedication (by virtue of an agreement under section 4 or 87 or
otherwise) or the happening of any other event, whereby any footpath,
cycle-path or bridle-path contained in a definitive map or statement has
been extinguished, widened or extended or a new footpath, cycle-path or
bridle-path has been created, the Department shall as soon as may be
after the coming into operation of the order, or the happening of the
event, as the case may be, cause the definitive maps and statement to be
amended to include particulars of such extinguishment, widening or
extension, or the creation of such new footpath, cycle-path or bridlepath.266
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(5)

Before any such amendment is made otherwise than in pursuance of an
order under section 33, 34 or 91 or an agreement under section 4 or 87,
the Department shall publish in at least one newspaper published and
circulating in the Island a notice —
(a)

stating the general effect of the proposed amendment;

(b)

naming a place where a copy or extract from the definitive maps
and statement, with an indication of the effect thereon of the
proposed amendment, may be inspected by any person free of
charge at all reasonable hours during a period specified in the
notice, being a period of not less than 28 days from the date of
publication of the notice; and

(c)

stating that within the said period any person may by notice to
the Department object to the making of the said amendment.267

(6)

Not later than the day on which the said notice is published or first
published, the Department shall serve a like notice on the owner, lessee
and occupier of any land affected by the proposed amendment.268

(7)

If any notice of objection to the proposed amendment is received by the
Department within the period specified in the notice in pursuance of
subsection (5), and the objection is not withdrawn, the Department shall
not make the amendment without the leave of the High Court.269

(8)

Any such amendments shall be read as one with and be of like effect as
the definitive maps and statement, except that in relation thereto, for the
date specified in subsection (2) there shall be substituted the date of
coming into operation of the order or the happening of the event, as the
case may be.

(9)

The width of a public footpath, or a road used as a public path, shown on
a definitive map shall, unless the contrary is shown in the definitive
statement, be deemed to be not less than 3 feet.

(9A)

The width of a cycle-path or bridle-path shown on a definitive map shall,
unless the contrary is shown in the definitive statement, be deemed to be
not less than 2 yards.270

(10)

The validity of the definitive maps and statement shall not be questioned
in any legal proceedings whatsoever.
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APPENDIX 2: Clause 20 of the Highways
(Amendment) Bill 2015 as introduced
into the Keys
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20

Section 92 amended - definitive maps etc of rights of way
After section 92(10) add —
“(11) If the Department is satisfied that all or part of a footpath, cyclepath or bridle-path or a highway over which the public has a right
of way on foot is different from that contained in a definitive map
or statement, the difference shall be taken to have been effected by
a highway diversion order and subsection (4) shall apply as if the
order had just come into operation.”.
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APPENDIX 3: Amendments to Clause 20
made by the Keys on 24th November 2015
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HIGHWAYS (AMENDMENT) BILL 2015
AMENDMENTS MADE BY THE KEYS
1.

Page 24, leave out lines 1 to 8, leave out the existing clause and substitute —
“20 Substitution of section 92: Definitive maps – rights of way
For section 92 substitute—
«92

Rights of way: definitive maps and statement
(1)
The definitive maps and statement prepared, before the
coming into operation of this section as originally enacted, under
section 6(1) of the Public Rights of Way Act 1961, shall continue
to be deposited in the General Registry.
(2)
The Department may prepare copies of definitive maps
(whether in the form in which they were first deposited as
mentioned in subsection (1) or in a form which reflects
amendments under section 92A and any rectifications under
section 92B which have been made to the definitive map and
associated statement on the date which the copy in question was
prepared) and keep those copies in electronic or physical form
provided that —
(a)
they show the land to which they relate at the
scale of 1:10560; and
(b)
they identify, or are associated with a statement
which enables a user to identify—
(i) the relevant date in respect of a right of way;
(ii) the nature of that right, including whether it is
subject to conditions or limitations; and
(iii)
the route and width of the route over which
the right of way is exercisable.
(3)
Maps prepared as mentioned in subsection (1) or (2) are
referred to elsewhere in this Act as “definitive maps”.
(4)
In this Act references to a “statement” associated with a
definitive map are references to —
(a)
a statement associated with a definitive map
prepared under sections 5 and 6 of the Public Rights of
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Way Act 19611 by the former Isle of Man Highway and
Transport Board; or
(b)
a statement associated with any subsequent
definitive map prepared by the Department of
Infrastructure.
(5)
A definitive map, and any statement associated with it, is
conclusive evidence of the particulars which it contains to the
following extent —
(a)
if the map shows a public footpath, the map is
conclusive evidence that there was at 29th May 1973 a
footpath as shown on the map;
(b)
if the map shows a road used as a public path, the
map —
(i) is conclusive evidence that at 29th May 1973 there
was a highway as shown on the map over which the
public had a right of way on foot; but
(ii) is not conclusive evidence that at that date the
public had any other form of right of way over that
road.
This subsection is subject to section 92C(2).
(6)
If, by virtue of subsection (5)(a) or (b), a map is conclusive
evidence at 29th May1973 of the public footpath or road used as a
public path shown in it—
(a)
any particulars contained in a statement
associated with it about the position or width of the public
footpath or the road used as a public path are conclusive
evidence of its position or width at that date; and
(b)
any particulars contained in that statement about
the limitations and conditions (if any) affecting the right of
way are conclusive evidence that those limitations and
conditions applied to the right at that date.
For the sake of clarity paragraph (b) does not affect the question
of whether the right of way was subject to any other right,
limitation or condition at 29th May 1973 (or the date on which
that right of way came into existence, if later).
(7)
A document which purports to be authenticated by the
Chief Registrar as a copy of a definitive map or a statement
associated with it—
1

Repealed by the relevant entry in Schedule 9 to the Highways Act 1986.
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(a)
and

is receivable in evidence without further proof;

(b)
is to be deemed to be such a copy unless the
contrary is shown.
(6)
Sections 92A to 92C make further provision about
definitive maps.
92A

Definitive maps and associated statements: amendment
(1)
For the purpose of this section, the following are relevant
events—
(a)
the coming into operation of any order under
section 33, 34 or 91; or
(b)
the happening of any other event, including an act
of dedication (whether under an agreement under section
4 or 87 or otherwise),
by reason of which —
(i) a footpath, cycle-path or bridle-path particulars of
which are given in a definitive map or an associated
statement has been widened, extended or
extinguished; or
(ii) a new footpath, cycle-path or bridle-path has been
created.
(2)
The Department must, as soon as practicable after the
happening of a relevant event, amend a definitive map and
associated statement to include particulars of any necessary
change to that document resulting from the event, subject to the
remaining provisions of this section.
(3)
Before the Department makes any amendment to a
definitive map or an associated statement the Department
must—
(a)
publish on a website maintained by or on behalf of
the Department, and in such other ways as it considers
appropriate,—
(i) details of the proposed amendment to the
definitive map and associated statement;
(ii) a notice indicating that it will take into account any
objection made to it within 28 days of the first
publication of the details mentioned in
subparagraph (i); and
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(iii)
giving details of how such objections may
be made; and
(b)
serve written notice on the owner, lessee and
occupier of any land affected by the proposed amendment
giving the same information as is required by paragraph
(a).
This is subject to subsection (4).
(4)
Subsection (3) does not apply if the proposed
amendment arises in connection with —
(a)

an order under section 33, 34 or 91; or

(b)

an agreement under section 4 or 87.

(5)
In a case to which subsection (3) applies, if any objection
is received within the time permitted for making it and is not
withdrawn, the Department must not make the amendment
without the leave of the High Court.
92B

Definitive maps and statements: rectification
(1)
This section applies if it appears to the Department that
details of a foot path, bridle path or cycle way shown or recorded
in the definitive map or statement —
(a)
do not reflect the route or width of the foot path,
bridle path or cycle way on the ground; and
(b)
have not reflected that matter since 29th May 1973
or, if later, the date on which the foot path, bridle path or
cycle way was recorded on the definitive map.
(2)
If this section applies, the Department must take the
same steps to rectify the definitive map or associated statement
as it would take if it were proposing to amend the map or
associated statement under section 92A (references in that
section to amendment being read as references to rectification).

92C

Definitive maps and statements: supplemental
(1)
An amendment to, or a rectification of, a definitive map
or associated statement is to be treated as if it had always
formed part of the map or statement (as the case requires),
subject to what follows.
(2)
In the case of an amendment to a definitive map or
statement associated with it section 92 has effect as if, instead of
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referring to 29th May 1973, it referred to the date when the event
giving rise to the amendment occurred.
(3)
The width of a public footpath, or a road used as a public
path, shown on a definitive map shall, unless the contrary is
shown in the associated statement, be deemed to be not less
than 3 feet.
(4)
The width of a cycle-path or bridle-path shown on a
definitive map shall, unless the contrary is shown in the
associated statement, be deemed to be not less than 6 feet.
(5)
The validity of the definitive maps and associated
statement may not be questioned in legal proceedings of any
description except proceedings for a declaration under the
Human Rights Act 2001.».
2.

3.

Page 35, line 17, for “for the purpose of” substitute “for the purpose of, or in
connection with,”.
Page 36, after line 13 insert—
«(b) for the definition of “the definitive maps and statement”
substitute—
“the definitive maps” have the meaning given by section 92(3) and
“associated statement” in relation to a definitive map has the
meaning given by section 92(4);».
Renumber the subsequent paragraphs of clause 28 accordingly.
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APPENDIX 4: Email dated 8th December
2015 from Mr Hamish Killip
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From: Hamish Killip
Date: 8 December 2015 00:01:28 GMT
To: Clare Christian
, Juan Turner
, Tony
Wild
, Geoff Corkish
, Mike Coleman
, David Cretney
, Bill Henderson
, David Anderson
, Tim
Crookall
, John Quinn
, Robert
Patterson
Subject: Legislative Council 8 November: Item 3: Highways (Amendment) Bill 2015.
To all Members of the Legislative Council

Dear Member,
INTRODUCTION
1.
This is the first time I have felt the need to send an email to all members of
the Legislative Council. However, as you will see at Item 3 of Tuesday’s Order Paper
you are asked to consider the Highways (Amendment) Bill 2015 as modified by the
House of Keys. The changes proposed are extensive involving the complete
replacement of an entire section (Section 92) of the Highways Act 1986. Having
read the proposal, do you understand it; particularly when compared with the clarity
of the current text of Section 92. Even knowing something about the subject, I do
not fully comprehend the meaning of the amendment several attempts. This
amendment was not part of the original bill and thus has not benefitted from any
public consultation. In June when the Bill first went to Tynwald, it included an
additional 8-line paragraph to be added to Section 92. It was explained that

“……..enables the Department to amend a definitive map or statement of rights of
way if a footpath, cycle-path or bridle-path differs from that contained in the map or
statement." This was clearly unworkable, as it appeared to usurp Tynwald’s
authority to approve Orders and avoid the requirement to consult the parties
involved. It also fell fowl of Section 92, Paragraph (10). Without any prior warning
or explanation this amendment was replaced by the one you are being asked to
consider. It was introduced to the House of Keys three weeks ago. A new
argument was proffered to explain this unannounced, sudden and extensive
amendment. Notice has been short, hence this message. I believe that the form
and purpose of this amendment are in need of your skills.

2.
When pressed, officials justified the need for amendments to Section 92 as a
need to deal with topographical matters and minor errors ('paths half-way up a cliff'
etc.). However, when the new version of Section 92 was introduced, this was
displaced by the argument that the entire Section 92 was 'meaningless' because it
cited an Act which had been repealed in 1986, when the current Act came into force.
This makes no sense. The only mention of the 1961 Act in the current legislation is
the definition:
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"“the definitive maps and statement” means the definitive maps and
statement prepared under section 6(1) of the Public Rights of Way Act 1961"
which is simply an explanation of the provenance of what currently exists.
Similarly, documents such as deeds held by the Registry were similarly prepared
under what is now defunct legislation. The physical material exists and remains the
legal authority.
3.
So, of course in the new version, it is still necessary to explain the provenance.
What has the draftsman done? Moved the text from the former definition to the
main text of the new Section 92:

"(1) The definitive maps and statement prepared, before the coming into operation
of this section as originally enacted, under section 6(1) of the Public Rights of Way
Act 1961, shall continue to be deposited in the General Registry."
4.
This avoids the real issues, such as what, in detail, should be done to make
use of the Government's digital mapping in relation to producing some electronic
system that can substitute for that currently used. What is currently suggested does
not even come close.
5.

There are many other items that are unsatisfactory.

BACKGROUND
6.
I have been looking into these matters for more than two years and it is my
view that you are being asked to consider an amendment that is unclear, adversely
affects the passage of information concerning Public Rights of Way (PRW) and is in
any case unnecessary.
7.
For nearly 20 years the Department1[1] responsible for PRWs has failed to
comply with its responsibilities as defined by the Highways Act 1986. This failure
has potentially placed the Department in contempt of the High Court and Tynwald.
I give instances of these matters below. In my view none of the problems identified
have been created or exacerbated by the existing law as defined in Section 92, the
failures lie with the Department’s not obeying the law. The Department has just
started to review the problems, and will not have a detailed understanding of the
scope and extent of what has happened, let alone what remedies are required, for
some time. Any attempt to change the key legislation before the Department has a
full understanding of both the problems and the solutions is premature. From what
has emerged so far, the current legislation is perfectly adequate to tackle the task,
albeit it will require a number of Orders be submitted to Tynwald for approval.
8.
It has become axiomatic to blame lack of resources for problems like this. Not
so in this case, the requisite amount work was done, but not in accordance with the
1[1] Originally the Department of Transport, now the Department of Infrastructure.
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Highways Act 1986. The Department has failed to comply with Section 92 over a

period of more than a decade. The failures encompass not maintaining the
definitive records, not pursuing enforcement and not implementing orders of
Tynwald and the High Court. Had the time and effort expended in drafting the two
amendments to Section 92 been applied to tackling the underlying problem, it is
probable that the Department would be well on in the process of correcting things.
9.
I therefore urge members of the Legislative Council to consider the
amendment very seriously. Public Rights of Way affect both the users of footpaths
and the owners of the land they traverse. i.e. just about everyone living ion the
Island. I believe that the amendment is unnecessary, hard to understand and
premature. If changes are necessary, which may well be the case, their exact
nature will not be known until the Department has fathomed out the extent of the
problem and formed a plan to rectify matters. I think it is better to introduce a
single well considered, comprehensive and comprehensible piece of legislation rather
rush through a knee-jerk response to solve a problem which is not yet understood.
10. If, like me, you think that what is proposed is unnecessary, premature,
unclear and not fit for purpose then I urge you strike this amendment. This does
not in any way preclude a new amendment in due course when it becomes clear
what all the problems are and how they may be solved.
DETAIL
11. Here, in answer to some of the questions that arise from this matter are
further details:

What is Section 92?
12. Section 92 of the Highways Act 1986 lays down how the routes of Public
Rights of Way are to be recorded and the process for diverting, creating or
extinguishing them. It stipulates who is responsible for the various actions required.
The nub of the matter is that a set of maps and accompanying written information is
to be kept in the General Registry. These documents, called the Definitive Maps and
Statement are to be maintained by the Department of Infrastructure. This
Department is also responsible for implementing any changes by following the
procedures laid out in the Act. Section 92 makes it clear at Paragraph (10) “The

validity of the definitive maps and statement shall not be questioned in any legal
proceedings whatsoever.”
Why is Section 92 Important?

13. The purpose of the Definitive Maps and Statement is clear. When someone is
intending to purchase or rent land or property they, or their representatives, go to
the General Registry and inspect these documents. Similarly, if a dispute arises
about the precise route of a Public Right of Way, these documents provide the
answer. The Definitive Maps and Statement depict the authorized route of public
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rights of way and provide the details. It follows that the Definitive Maps and
Statement must therefore be properly maintained, in terms of accuracy, timeliness
and availability.

Why does the Department wish to Amend Section92?
14. The consultation which preceded this Bill did not mention any changes to
Section 92. However, when the Bill first went to Tynwald, (the version dated 8 June
2015) included an additional 8-line paragraph to be added to Section 92. It was
explained that “Clause 20 enables the Department to amend a definitive map or

statement of rights of way if a footpath, cycle-path or bridle-path differs from that
contained in the map or statement." This was clearly unworkable, as it appeared to
usurp Tynwald’s authority to approve Orders and avoid the requirement to consult
the parties involved. It also falls fowl of Paragraph (10), which I quoted above.

15. This suggested that Department considered the problems with the Definitive
Maps and Statement to be a simple ‘administrative’ matter; maybe they still do. The
Department appears to believe that it is dealing with some minor drafting errors
which, with the stroke of a pen, can easily be rectified. Unfortunately, this is not the
case; the problems are more varied and involve several aspects of the provisions of
Section 92.
16. On a more substantive issue, the Department has suggested that there is a
need to allow them to make changes to the Definitive Maps and Statement, without
going through the process laid down in the Highways Act 1986, because of
topographical changes over time, e.g. land slips, crumbling cliffs, inundations and so
forth. Interestingly, having looked at many of the maps, I am not aware of any such
instances, but in any case, if it was found that a path would have to rerouted
because of sea erosion or permanent flooding, the change would affect users and
the owners of the land to which the path is rerouted; surely they should not be
denied the right to be involved in the process, simply because the cause was natural
rather than man-made?

What Specific Issues in the Proposed Draft of Section 92?
17. As I have already made clear, I believe the entire proposal and its 8-line
predecessor are unnecessary and the effort to enact them, nugatory. Despite this I
would just point out that what is proposed does not make clear who is responsible
for keeping the successor documents to the current Definitive Maps and Statement
and thus, how they may be accessed by the public. I also note that the proposal
does not appear to require proposed changes to be advertised in the press as at
present.

What are the Problems with the Definitive Maps and Statement?
18. During my cursory examination of publicly available information I have come
across 6 instances where problems arise between what is depicted on the Definitive
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Maps and Statement held in the General Registry and what was intended by the
High Court and Tynwald. I have also discovered some other errors. In addition to
these, which I list below2[2], I am aware that the Department is currently
undertaking a review of its files, mapping, and approved Orders and comparing
these with the Definitive Maps and Statement. I understand that they have
uncovered problems additional to those I have found. Their review process has only
recently commenced; thus we may expect more inconsistencies to be revealed in
due course. It is not yet possible to estimate the likely number or nature of what
will be found.
EXAMPLES

First Example:

Langness.

19. Doubtless, Members will recall the high profile case3[3] a few years ago which
concerned PRWs on Langness. It culminated in Deemster Doyle’s judgment, handed
down on 26 April 2012, which ordered the Department of Infrastructure, as
claimant, to amend the Definitive Maps and Statement. More than three years later,
in August this year, I looked at the maps. The Department had ignored the Order of
the High Court, no amendments had been made, thus the PRWs remained as they
were before the case was brought. Potentially, this is a contempt of the High Court.
I drew the matter to the attention of the Department of Infrastructure. I was
thanked for the information and a short while later was assured that the necessary
action had been taken to obey the High Court Order. When I inspected the
Definitive Maps and Statement I discovered that what I had been told was untrue;
no amendments had been made. I raised the matter again, and I am pleased to
report that last week, I was once again assured the necessary amendments have
been made. Although I have been unable to check the documents I am satisfied
that at long last, some 3 years late, the Definitive Maps and Statement now reflect
the decision of the High Court. I recently discovered that one of the parties to the
case tried to re-open the matter in the High Court, but were denied leave on the
grounds of being out of time. In reality, neither the party involved not the High
Court appeared to have released that the High Court Order had not been
inplimented.
Case probably closed, no further action required.

Second Example:

Meary Voar, Santon – Diversion of PRW 320. - 17th

January 1995.

20. More than 20 years ago, in 1994, the then owners of Meary Voar wished to
have PRW 320 rerouted away from their farmstead. The proper procedure was
followed and in due course, on 20th December 1994, Statutory Document 509/94
2[2] Should you want more information on any of the examples I cite, I will gladly furnish you with more
detailed information, all of which has been sent to the Department.
3[3] The case of DEPARTMENT OF INFRASTRUCTURE v CLARKSON & OTRS

69

“Highway Diversion (Santon) (Meary Voar) Order 1994” was signed and submitted to
Tynwald for approval. It required a section of PRW 320 be extinguished and a new
section replacing that extinguished, be created. Part II of the Schedule to the Order
contained a map clearly showing what required to be entered on the Definitive Map.
What is depicted as the definitive route on the Order is incorrect in places. Tynwald
approved the Order on 17th January 1995. The amendment was not carried out
correctly. Instead, a red line was drawn on the Definitive Map which shows a
different diversion route from that in the Order. The Statement was amended, but
states nothing about the route itself. The legal route is that depicted on the
Definitive Maps. Thus for more than 20 years the route shown is neither what was
applied for, nor what had previously existed. This is human error. I first brought
this to the attention of the Department nearly 2 years ago, in 2013, but no action
has been taken.
21. Solving this problem is straightforward, and I am at a loss to know why it has
not been done. The solution is a new application to divert PRW 320, extinguishing
the red line route and creating the diversion of the 1994 Order. As the responsibility
for the error rests with the Department, clearly the costs of processing the
application under Section 33, should be met by the Department.
A viable solution is available under the present legislation, requiring a new
Order. No action has yet been taken by the Department to rectify their
error.

Third Example:

The Rerouteing of PRW 267 to Conform with the
Extension of the Runway Ronaldsway - 20th April 2010.
22. This problem concerns the westernmost section of PRW 267, where it follows
the boundary fence of Ronaldsway. Naturally, a few years ago, when civil
engineering work was underway to extend the Runway 26, PRW 267 was closed to
allow for the reclamation of land from the Irish Sea. This was done properly in
accordance with the Highways Act 1986. Several Temporary Orders were issued
and in due course expired. On 16th March 2010, Statutory Document 193/10
“Highway Diversion (Isle of Man Airport, Malew) Order 2010” was signed and
submitted to Tynwald for approval. It required a section of PRW 267 be
extinguished and a new section replacing that extinguished, be created. According
to Part I of the Schedule to the Order, there should have been a map at Part II. The
map appears to have been omitted from the Order. Despite this, Tynwald approved
the Order on 20th April 2010. The Order required the Department to amend the
Definitive Maps and Statement in accordance with the details shown on the Order.
This was not done. How could it; there was no map?
23. I went to Tynwald Library in order to inspect the Order, particularly its map.
The staff were extremely helpful and confirmed that there was no map on the Order
held by Tynwald Library. They promised to follow up the missing map. They were
as good as their word and quickly contacted Highways Division I believe. I then
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received two separate maps which I was informed were missing from the Order. It
is immediately obvious that this (these) is (are) not the correct map(s).
24. On a more positive note, last week, through the good offices of the Clerk to
Tynwald, the missing map was finally tracked down. By now I hope it has been
appended to the reference copy of the Order contained in the Library. The
Definitive Map and Statement still has to be amended, but at least everything is in
place to allow this to be done.
The information is in place to make the necessary changes to the
Definitive Maps and Statement, but has yet to be done.

Fourth Example:

The Rerouteing of a path on Breeze Hill, Laxey,
erroneously identified as PRW 359 - 20th April 2010.
25. Many of you may have walked from Old Laxey to the Harbour Breakwater.
This route is PRW 359. An application was made to divert a section of what was
described as “PRW 359” away from a property on Breeze Hill. The procedure
resulted more than 5 years ago, in 2010, in Tynwald approving a Highway Diversion
Order, Statutory Document 194/10 “Highway Diversion (Breeze Hill, Laxey)”. Part II
of the Schedule to the Order contains a map clearly showing what requires to be
entered on the Definitive Map. No action has been taken to implement the Order
by amending the Definitive Maps and Statement as detailed in the Order. Although
this appears to be a potential contempt of Tynwald, it may in this case be fortunate.
26. It is evident to me that the Order contains a map which does not accord with
the existing route of PRW 359 as defined by Definitive Map SC48SW/20. The legal
route follows a different course from that shown in the Order. This suggests that
the order is meaningless, as it implies the process laid down in Section 92 to change
PRW 359 was not followed correctly. The proposal was not based on the definitive
route. It seems churlish to point out that this matter would have become apparent
had anyone bothered to examine the Definitive Map when preparing the Order, or
even if they had not, it would have been obvious when they tried to make the
necessary amendment.
27. The remedial steps are fairly simple. The Order of 2010 need to be quashed,
as it was both inaccurate and not implemented. The Department needs to establish
whether the path they sought to alter is a ‘permissive path’ or has some other
restriction and pursue the appropriate action. This is unlikely to involve a new
Order, I believe.
A viable solution is available under the present legislation, requiring the
quashing of the putative Order and an investigation of the nature of the
path concerned. No action has yet been taken by the Department to
rectify the error.

Fifth Example:

The Rerouteing of PRW 267 to Conform with the
Change of Use of Turkeylands Quarry - 1st March 2011.
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28. This problem concerns a section of the PRW which passes between the
perimeter fence of the Airport and Turkeylands Quarry. Some members may recall
the following exchange on this matter between Mr Gawne and Mr Karran in the
House of Keys on 1st March 2011. Dealing with questions entitled “Footpaths near
Ronaldsway” there was this:
“1.5. The Hon. Member for Onchan (Mr Karran) to ask the Minister for
Infrastructure:

........(b) what the legal basis is of the movement from its previous route of
the footpath that runs from the coastal footpath to the Balthane Industrial
Estate, between the Turkeylands Quarry and the airfield fence; what the
reason was for the movement; and when the previous route will be reinstated?
………….The Minister for Infrastructure (Mr Gawne):…………

On to part (b), my Department has received an application to permanently
divert the public right of way which runs from the coastal footpath to the
Balthane industrial estate, alongside the new airport fence. This application
has been made in order to allow improvement works to be carried out to the
access road to the Turkeylands quarry. The site has planning permission
approved by the Council of Ministers on 17th March 2009 to allow its use for
disposal of incinerator bottom ash which, when operations commence, will
mean an increase in traffic usage along the access road where the right of
way currently runs.
The application for the diversion has been made in accordance with section
33 of the Highways Act, which gives leave for diversions to enable
development to be carried out in accordance with planning permission. Until a
decision on the final order is taken, the Department has granted permission
for a temporary diversion to be put in place.
……….
Mr Karran: Vainstyr Loayreyder, can the Shirveishagh just tell us, on part (b)

of the Question, has he got a timescale as far as that is concerned… the
diversion is concerned?

The Minister: Gura mie eu. “As far as part (b) is concerned, the timescale for

making the final decision as to whether the footpath will be moved or not, I
do not know the exact timescale. All I can say is that these things are
considered by the Department. We have to develop cases. The case has to be
a sound case and then it is considered by myself at some point. I would
imagine that is likely to take weeks, or at the very most a few months, but I
cannot be absolutely specific on the timescale.”
29. Since 2011, nothing appears to have changed. The definitive path is
obstructed at both ends. The unsanctioned diversion follows a route between the
fence and the hedge that bounds the Quarry. Clearly, the reasons for making such a
diversion are obvious and entirely sound. Despite this, the matter should be dealt
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with by the legal process, giving the landowners, users and the general public the
opportunity to express their views. As the Department responsible for enforcement
of this law, it is clearly important that it is seen to obey the law scrupulously.
30.

divert

The situation give rise to the following questions:

What happened to the application under Section 33 of the Highways Act to
this section of PRW 267? Was it withdrawn, or is it still active?
Who is the applicant? Has any enforcement action been taken either a) to
persuade
them to submit an application or b) to re-instate the route to its legally
defined route?

The solution is very straightforward; either get an application underway,
reinstate the path or take enforcement action. The current legislation is
perfectly adequate, whichever course is chosen.

Sixth Example:

Meary Voar, Santon – Obstruction of 250m of PRW
320 South of Meray Voar – 2006 to the Present.
31. In December 2013 I contacted the Department expressing my concern that a
250m section of the definitive route of PRW 320 South of Meary Voar had been
obstructed and a new unauthorized route created to act as a diversion. The latter
path was marked with the Department’s own signage. The newly created unfenced
path ran through a working quarry and thence at the edge of a field to a newly
installed gate on to the Coastal Path, Raad ny Foillan.
32. This obstruction probably started in 2006. It was first noted in 2006, by the
Isle of Man Duke of Edinburgh’s scheme, in their list of blocked, damaged or
impassable footpaths.
33. Nearly two years has elapsed since I first brought this matter to the
Department’s attention. Despite exchanges of emails and a meeting, nothing
appears to have been done about the situation.
33.

This matter leads to questions:

Why has the Department not taken the action within its powers, and which it
has a legal obligation to pursue, to deal with the obstruction of PRW 320 by
the landowner, despite having been fully aware of the facts for many years?
NB: This, of course, has no direct connection with the problems that arise in another
section of the same path at Meary Voar. Both need to be tackled separately, as they
arise from quite different, unrelated causes and started several years apart.
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The solution is once again straightforward and within the ambit of current
legislation. The options open to the Department are to persuade the
landowner to make an application under Section 33 of the Highways Act
1986 to extinguish part of PRW 320 and create a new diversion, failing
that to take enforcement action under Section 45 to have the obstructions
removed in order to reinstate the definitive path. No such action has been
taken by the Department.
H Killip
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APPENDIX 5: Submission dated 2nd
February 2016 from Mr Howard Connell
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HM ATTORNEY GENERAL'S CHAMBERS
RD

3

FLOOR, ST MARY’S COURT

HILL STREET, DOUGLAS
ISLE OF MAN IM1 1EU
Your ref:
Our ref:
(Please quote reference
on all correspondence)

By e-mail only

2nd February 2016
Dear Jonathan,
Select Committee on the Highways (Amendment) Bill 2015
I write in response to the questions in your e-mail of 21st directed to Nick Black
and copied to Chris Hannon and myself. It may be helpful if I indicate now that
the officers attending the Committee on 9th February will be Jeff Robinson,
Director of Highways, Bill Corlett (the Engineer in the Highways Services Division
with lead responsibility on rights of way) and Anna Marie Goldsmith, the
Department’s Public Rights of Way Officer, together with me.
Although I am not the drafter of the whole Bill, I have had responsibility for the
amendment which is the focus of much of the attention, the replacement of section
92. I have discussed the questions raised by the Committee with the drafter of the
Bill, Clive Borrowman, who is an external consultant working from Jersey and the
answers to questions 12 to 14 and 16 to 18 (which relate at least in part to his
drafting) reflect his input. By way of background, Mr Borrowman has undertaken
the drafting of a number of Bills for Departments in the years since 2008, when the
drafting resource within Chambers has been particularly stretched.
Footpaths, cycle-ways, bridle-paths and highways over which the public has a
right of way on foot
(1) Please can you indicate how many of each of the above actually exist in the
Island at present, and where they are. The Committee would like to see this
information set out on a map or maps if possible please.
Answer Although the Highways Act 1986 provides for them, there are no bridlepaths or designated cycle-ways. There are numerous footpaths on the Island and
highways over which rights of way on foot exist.
Purpose of Clause 20
(2) If section 92 of the Highways Act 1986 is amended as is currently proposed by
the Bill (that is, in line with the amendment moved by Mr Houghton and agreed to
by the Keys on 24th November 2015), what difference will it make? In other words,
what can be done under the proposed new sections 92 to 92B that cannot be done
under the existing section 92?
Answer Section 92 is, as indicated in the statement made by Mr Gawne referred to in (11)
below, not really fit for purpose. There are a number of reasons for this observation.
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1. The definitive maps and statement are defined (in section 119(1)) as “the definitive
maps and statement prepared under section 6(1) of the Public Rights of Way Act
1961”. This immediately creates a problem in strict drafting terms. A Manx statute
is “always speaking” (see section 30(1) of the Interpretation Act 1976, which is reenacted as section 44 of the Interpretation Act 2015). The reference to preparation
under section 6 of the 1961 Act without further elaboration suggests that there is
still a power to prepare a map under that section, but that is erroneous because the
section was repealed by the 1986 Act itself. Mr Killip points out that the
amendment moved in the Keys still refers to the 1961 Act. However, he overlooks
the fact that the reference is now qualified by “originally”.
2. There is no provision for the creation of new definitive maps because of the historic
reference to the 1961 Act. But over time it may well be necessary to provide for new
maps because of changes in topography or major redevelopment.
3. Section 92 does not deal effectively with subsequent changes to definitive maps.
Section 92(2) talks about rights shown on definitive maps being taken to subsist on
29th May 1973, yet it is apparent that in the various circumstances mentioned in
subsection (4) the rights cannot have subsisted then and the tension between the
two subsections is difficult for most readers to comprehend. To be fair, this is dealt
with in subsection (8) but only in a way which would baffle the average reader. Few
people, other than drafters, will understand the significance of “shall be read as one
with and be of like effect as the definitive maps and statement, except that in
relation thereto, for the date specified in subsection (2) there shall be substituted the
date of coming into operation of the order or the happening of the event, as the case
may be”. This gloss on subsection (2)‘s rule about the evidential status of a
definitive map is of key importance, but is buried in opaque language six
subsections further on.
4. Section 92(2) further admits of no possibility of contradiction because a right shown
on a definitive map is conclusive evidence. However wrong the definitive map may
appear to be in fact (as to which see my comments in answer to points (4) and (5)
below), it cannot be contradicted. Yet it is apparent that there are some instances in
which rights of way shown on the map have never actually been exercisable along
the same line on the ground. Whilst it is possible under section 33 to extinguish or
divert a highway on specified grounds, the fact that it was impossible to use it in the
form shown on the definitive map is not one of them.
Rectification
(3) The Committee has noted that Clause 20 in the Bill as introduced in the Keys
proposed a procedure under which the Department could act if satisfied that all or
part of a footpath was different from that contained in a definitive map. Similar
wording now appears in the proposed new section 92B. In what sort of
circumstances is this proposal intended to be used?
Answer It is envisaged that the power to rectify a definitive map will be exercised
sparingly. To state what may already be obvious the power is only exercisable in those cases
where, as section 92B makes clear, the details shown or recorded in the definitive map do
not reflect the position on the ground and have not done so (at any point) since 29th May
1973 or the date on which the right of way was recorded on the definitive map.
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(4) How many instances are there where rectification under the proposed new
procedure is needed? Please provide a list.
Answer: A spreadsheet identifying known problems is attached: it cannot be guaranteed to
be exhaustive of the circumstances in which the power will be exercised, but will indicate
the kinds of issue which have arisen.
(5) In a case where the Department might envisage using the proposed new
rectification procedure, would it be possible as an alternative to correct the official
designation of the footpath etc – and consequently the definitive map – by making
an order under some other provision of the Highways Act 1986 such as section 33,
34 or 91? What if any disadvantages might there be in such an approach?
Answer: The major disadvantage of the proposal in the Committee’s question is that there
would necessarily be a duplication of orders, one extinguishing the right which has in fact
never been exercisable (under section 33 or 34) and another creating a right along the route
which has always been exercised under section 91. Moreover there are conditions on the
exercise of these powers and, without some very strained construction, particularly in
relation to sections 33 and 34, it is difficult to see how they can be met in the circumstances
where the map or statement has simply never reflected the actual route or extent of the
right of way.
Digital mapping
(6) The Committee has noted that the proposed new section 92(2) in Mr
Houghton’s amendment makes reference to copies being kept in electronic form. Is
it the intention of the Department or of the General Registry to move to digital
mapping and what progress has been made towards this?
Answer: The Department intends to introduce a fully digitised copy of the Definitive Maps
as soon as it is practical to do so. This will allow the public much greater access.
The Department is investigating how, in the medium/ long term, the actual Definitive Map
could be securely digitised with robust and documented change control. If this can be
achieved, then the Department will approach the General Registry with a view to the
master copy of the map being digitised.
At the moment there is only the one Definitive Map. If it should be damaged destroyed or
stolen there would be problems in replacing it. The base maps upon which the Definitive
Maps are drawn have changed over time. Field boundaries have changed, and new housing
estates have been built. These changes cannot, or not easily, be recorded on the existing
Definitive Map.
(7) How do the arrangements for definitive maps under the Highways Act relate to
those for land registration? Are they completely different systems operated by
different people, or is there any degree of integration?
Answer The original definitive highways maps antedate the digital systems now in use for
land registration and they are entirely separate systems at present. They are completely
different systems, covered by different legislation and operated by different departments.
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Other advantages of the proposal now in Clause 20
(8) Apart from any instances of rectification identified in answer to Question 3
above what, if any, other problems exist where the Department is constrained from
taking appropriate action by the current legislation and where the proposals now
in Clause 20 would help? Please provide a list.
Answer: The Department does not believe that there are any other problems with the
legislation beyond those identified above. The principal reasons for the extensive rewrite of
the provisions are that section 92 is internally inconsistent, drafted in a style which would
not nowadays be considered acceptable and very opaque. Subsection (2) comprises well
over 200 words, with paragraph (c) alone comprising 112 words.
Other comments on Mr Killip’s evidence
(9) Would you like to make any other comments on Mr Killip’s written and oral
evidence to the Committee?
Answer: No, save for the observations below. Broadly our difference of view from Mr
Killip’s standpoint, where it occurs, will be apparent from the other answers in this letter.
The Director of Highways observes:—
“The Highways Division has recognised and accepted that the work for which Mr Killip
argues should have been done over the last 20 years and it does not seek to make any
excuses.
Last year we recognised that there were an extensive problems and the Division has
committed to identifying and resolving them. Officers of the Division have been in regular
communication with Mr Killip and want to work proactively with him. The Division’s
officers’ may disagree with Mr Killip’s analysis in some instances, but we do agree that the
time has come for the problems to be resolved. The proposed legislative change will make
progress easier on some issues, but the application and attention to detail will be no less
rigorous for that.”.
Deemed width of cycle paths and bridle paths
(10) The Committee has noted that under section 92(9A) of the Highways Act 1986
the width of a cycle-path or bridle-path shall, unless the contrary is shown, be
deemed to be not less than two yards. This provision is replicated in the new
section 92C(4). What is the purpose of this provision and how can a deemed width
of two yards be justified?
Answer: This is necessary to permit the passage of two people travelling in opposing
directions, especially on horseback. Similar widths (albeit now metricated) appear in the
UK’s Highways Act.
Why Clause 20 was amended in the Keys
(11) Mr Gawne said in the Keys on 24th November 2015 “on closer examination of
section 92 by Chambers, it was found to be distinctly less than serviceable”. Who
undertook that closer examination, when, and why? Why was this not done before
the Bill was introduced into the Keys?
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Answer: As indicated above, the Bill was drafted outside Chambers and was not reviewed
internally before introduction. Mr Borrowman has observed that —
“As you say, when I drafted the original provision I appreciated the fact that the
definition [of definitive map and statement] was by reference to a repealed Act. I
would have liked to have redrafted the whole question of the definitive map and
statement but quickly came to realise that to do so was outside my remit at that
time.
I am not certain where you have now got to in the progress of the Bill and whether
you still intend to do something about the definition but suggest that something
along the lines of my suggested redrafted provision could be a temporary measure
to get the Bill through. At a later time, time may be ripe for a wholesale revision of
the provision.
I notice that the Department does not come out well in the evidence of Mr Killip
and can see why he thought my provision was some sort of quick fix.”.
As a result of discussions with departmental officers, following misgivings expressed by
Mr Thomas and also following the review within the Department, I was asked to look at the
Bill and concluded that the original amendment drafted by Mr Borrowman was indeed
something of a “quick fix”. Having seen his alternative formulation I concluded that it was
still in the nature of a sticking plaster, which was why I opted to produce the fuller version
of the amendments.
Other provisions of the Bill
(12) Acquisition of land: how can the Department justify the proposals in the Bill
on this topic? What safeguards exist for the landowner?
In most cases the draft merely makes it clear that the department has the power to acquire
land for certain purposes by agreement with the landowner (it can probably do this whether
or not the power is mentioned in the Act). Where it is essential that the Department should
be able to acquire land it can either be done by agreement or failing agreement by
compulsory purchase under legislation that contains safeguards for landowners.
(13) Is there anything in the Bill that would enable the extinguishing of highways
without Tynwald consent?
Mr Borrowman observes “So far as I am aware there is nothing in the draft that would
enable the extinguishing of highways with or without Tynwald consent.”. I am not aware
of anything having this effect either. The High Bailiff has power to declare that a highway
is not maintainable at public expense, but this does not extinguish the highway.
(14) Under Clause 8 the Department would be empowered to require the corners
of buildings to be rounded or splayed. How is that going to be achieved?
Mr Borrowman responds “By the Department serving notice of the restriction on the
owner/occupier of the property and by making it an offence for the owner/occupier not to
comply with the notice.”.
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It is also worth observing that the power to require a corner to be rounded or splayed
applies only to a building which is to be erected (see the opening words of subsection (3)),
and not to an existing building.
(15) What reassurances can the Department give that the powers in Clause 9 will
be used for detecting and preventing offences and not to generate income for the
Department?
Mr Borrowman observes “[This is not] something I as the draftsman of the Bill can
answer, but surely detecting and preventing offences must be a good thing and if it
incidentally generates income so much the better”.
Income is payable into the General Revenue of the Island. The Department does not receive
income from penalties or fines.
Income from Vehicle Duty is offset against the Department budget. Enquiries by the
Department suggest that between 1.4% and 4.0% of cars on the road may not have duty
paid on them. It must surely be right that this duty is paid where appropriate, and the
Department should take such steps as it can to secure payment.
(16) Clause 14 contains a power for the Department to make regulations regulating
the carrying out of work in, on, over or under highways. What use does the
Department envisage making of this power?
Mr Borrowman replies “The provision has been misstated. It provides –
“The Department may make regulations regulating the carrying out of
undertakers’ works in, on, over or under highways.”
In other words, the Department can regulate work carried out by those installing
and repairing such things as sewers and gas mains and electric and telephone
cables over or under roads.”.
(17) Clause 15 contains a power for the Department to make regulations to prevent
nuisances on highways. What use does the Department envisage making of this
power?
Mr Borrowman observes “This is merely a repeat of a provision of the Act that is
being repealed by virtue of the present draft. In other words it is a provision that
has been around for a very long time and is not a new power of the Department so
I suppose the answer has to be that the Department will continue to use the power
in the same way as it always has.”.
The Department would point out that it has used this existing power sparingly, and does
not envisage any change in that practice.
(18) Clause 25 contains a power for the Department to make regulations amending
any provision of Part VII of the Highways Act 1986. This is the Part dealing with
adopted roads. Why is this power needed and what use does the Department
envisage making of it?
Mr Borrowman responds “In fact the Part deals with exactly the opposite to that
stated. It deals with –
“PART VII – MAKING UP OF UNADOPTED ROADS”
The provisions that are being included in the Part by the draft (although following
established UK precedent) are complicated. In their administration it may well be
found that adjustments are necessary. The provision provides that these may
This communication may contain legal advice which is confidential and/or legally privileged. The recipient must
not forward or copy it to any third party without the prior written permission of the author
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easily and quickly be made by the Department by regulations approved by
Tynwald.”.
I trust these answers will be of assistance to the Committee, and look forward to
meeting both you and them on 9th.
Yours sincerely,
W. Howard Connell
W. Howard Connell
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APPENDIX 6: Submission dated 17th
February 2016 from Mr Howard Connell
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HM ATTORNEY GENERAL'S CHAMBERS
RD

3

FLOOR, ST MARY’S COURT

HILL STREET, DOUGLAS
ISLE OF MAN IM1 1EU
Your ref:
Our ref:

DINF.504
(Please quote reference
on all correspondence)

By e-mail only
Jonathan King Esq.,
Clerk to the Legislative Council,
Legislative Buildings
Finch Road
Douglas,
ISLE OF MAN

17th February 2016
Dear Jonathan
Highways (Amendment) Bill 2015: the doctrine of “lost modern grant”
In the course of our rather wide-ranging discussions with the Committee on the Highways
(Amendment) Bill on rights of way, Mr Coleman asked whether the doctrine of “lost
modern grant” applied here.
In England, as you will be aware, the doctrine of lost modern grant is a route by which a
person who cannot prove entitlement to a right in land by prescription may nevertheless
establish his right. It relies upon a judge-made fiction that the existence of a right may be
inferred as having been lawful simply by reason of long user.
Discussions with those dealing with conveyancing in Chambers have confirmed my
original suspicion that there was no separate rule of Manx land law which would prevent
the English precedents from applying with equal force here. I am therefore satisfied that the
answer to the Committee’s question is that the doctrine does apply here.
I understand the Department is still considering the best way forward on the Bill in the light
of the dialogue with the Committee.
Yours sincerely,
W. Howard Connell
W. Howard Connell
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APPENDIX 7: Letter dated 4th April 2016
from Mr Howard Connell
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HM ATTORNEY GENERAL'S CHAMBERS
RD

3

FLOOR, ST MARY’S COURT

HILL STREET, DOUGLAS
ISLE OF MAN IM1 1EU
Your ref:
Our ref:

DINF.
(Please quote reference
on all correspondence)

By e-mail only
Dr Jonathan King,
Clerk to the Legislative Council,
Legislative Buildings,
Finch Road,
DOUGLAS
Isle of Man

4 April 2016
Dear Jonathan,
Highways (Amendment) Bill 2015
I refer to our previous correspondence in relation to this Bill. Jeff Robinson and I have
discussed matters in the light of the sentiments which evinced by Members of Council
during the Committee hearing. As a result it is now proposed to move the enclosed
amendment at the Clauses stage in the Council.
In the light of this letter we would hope that the Committee might now report on the Bill
and that Council might take the subsequent stages.
With best wishes,
Yours sincerely,
W. Howard Connell
W. Howard Connell
Legislative Drafter
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APPENDIX 8: Amendments to give
effect to Committee's conclusion
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IN THE COUNCIL

APPENDIX 8
Amendments intended to give effect to the
Committee’s conclusion
AMENDMENTS TO CLAUSE 20
1.

In the inserted section 92A(2) after “relevant event,” insert “by order”.

2.

In the inserted section 92A(3) —

3.

(a)

for “any amendment” substitute “any order amending”; and

(b)

for everything following “the Department must” substitute “take
the steps specified in Schedule 3, subject to subsection (4)”.

At the end of the inserted section 92A add —
“(6)

An order under subsection (2) must not come into operation unless
approved by Tynwald.”.

NEW CLAUSE
4.

On page 37, after line 39 insert —

“30

Schedule 3 amended – orders stopping up and diverting highways and
public paths etc and amending definitive maps
(1)

Schedule 3 is amended as follows.

(2)

For the heading to the Schedule substitute —

«ORDERS STOPPING UP AND DIVERTING HIGHWAYS
AND PUBLIC PATHS, ETC., AND AMENDING
DEFINITIVE MAPS».
(3)

In Part 1 of the Schedule—
(a)

in the Table at the end of paragraph 2 add the following entry —

“4.
Any order authorising the
amendment or rectification of a
definitive map.
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(a) Any local authority in whose district any
land affected by the amendment or
rectification is situated.
(b) Any statutory undertakers having

Amendments

Highways (Amendment Bill 2015
apparatus under, in, upon or over any land
affected by the amendment or rectification.
(c) The owner, lessee and occupier of any land
affected by the amendment or rectification.”;

(b)

after paragraph 3 insert —

“3A. Where the proposed order provides for the amendment or rectification
of a right of way on a definitive map, the Department shall, not later than the
date on which the notice under paragraph 2 is published or first published,
cause a copy of it to be displayed in a prominent position as near as possible to
the ends of so much of the right of way as is the subject of the amendment or
rectification.”;
(c)

in paragraph 4 for “2 or 3” substitute “2, 3 or 3A”;

(d)

in paragraph 8 after “public path order,” insert “or an order
amending or rectifying a definitive map in respect of a right of
way,”; and

(e)

in paragraph 10(2) after paragraph (c) insert —
“(d)

Page ii

a definitive map and statement is amended or rectified in
respect of a right of way in pursuance of the order;”.
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